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PART ONE

THE URUGUAY ROUND NEGOTIATIONS ON SERVICES

PRESENT SCHEDULE OF GATT SERVICES NEGOTIATIONS: DRAFT
FRAMEWORK TO BE COMPLETED BY JULY 1990

It is crucial for developing countries to urgently formulate a strategic position relating
to the services issue at the Uruguay Round because negotiations are being rushed in the
first half of 1990 so that a draft framework of principles on services can be completed
by July 1990. By December 1990 the Uruguay Round is scheduled to end, and the
industrial countries very much want an agreement on services to be adopted by then.

The most recent developments in the Geneva negotiations, and the future schedule
already planned, are as follows:

Dec 1989: A paper containing the draft elements of a basis for 1990
negotiations on services was prepared.

16 - 19 Jan 1990: The Group of Negotiations on Services (GNS) begin 1990
talks and agree to a timetable for meetings to the end of July. The timetable is
as follows.

26 Feb - 2 March: The GNS will consider the 'structure’ of the services
framework, the issue of statistics, and the role of other international
arrangements and disciplines.

26 - 30 March: The GNS will consider the 'structure’ issue again, and the issue
of mechanics of liberalisation including the nature of initial commitments by
countries, definition and increasing participation of developing countries, and
institutional issues.

7 - 11 May: Discussions will be on definition and participation of developing
countries, statistics, the role of other international arrangements and disciplines,



institutional issues, identification of sectors requiring annotations, and initial
presentation of liberalisation undertakings by participants.

18-22 June: The same topics will be covered.

16 - 20 July: A draft framework of services will be completed and submitted to
a legal drafting group.

December: Final meeting of Uruguay Round in Brussels.

From the above schedule, it is obvious that the Third World countries must grasp and
grapple with the issues being negotiated very soon, in order to make strong and
informed positions for itself.

In the following sections, we trace the origins of the services negotiations, the main
issues of contention, the different views of developed and Third World countries, and
the implications for the Third World for accepting an agreement on the industrial
countries' terms.

2. HOW SERVICES WERE BROUGHT INTO URUGUAY ROUND

Up to now, GATT's jurisdiction has only been in the area of international trade in
goods. In 1982, the United States first raised the subject of services in GATT during
the preparatory work for the 1982 Ministerial meeting. It expressed the need to study
the applicability of GATT principles to trade in services, and suggested negotiations in
GATT to establish a framework to regulate such trade. This was vehemently opposed
by Latin American and other Third World countries which felt that GATT was an
inappropriate forum to deal with services and that it should continue to deal only with
goods. They expressed fears that "retaliatory trade measures permitted under GATT
would be legitimized in this area, entailing the risk that measures, or threats, of
retaliation in respect of trade in goods would be applied so as to obtain modification of
existing laws and regulations on services. Any such outcome would be unacceptable to
the developing countries." (Mendoza 1989:60)

Over the next few years, the US administration pursued the issue of services to be
included in GATT. It was motivated by the desire of US transnational services
companies to expand their markets and operations, and thus to break down barriers
especially in the Third World that hinder such expansion. The EC, other European
countries and Japan eventually joined the US in pushing for services in GATT.

At the Punta del Este meeting that launched the Uruguay Round in 1986, it was finally
agreed that services would be a major topic of negotiations. However, taking into
account Third World views, the services negotiations would be conducted outside
GATT's legal framework. Thus, there would be two separate tracks: the negotiations
on goods under GATT and the separate services negotiations. (As it turned out,
however, the two 'separate’ sets of talks became integrally linked, as industrial countries



use the Third World's requests for concessions on goods as a bargaining chip to push
for Third World concessions on services).

According to the Punta del Este mandate on Services:

"Negotiations in this area shall aim to establish a multilateral framework of
principles and rules for trade in services, including elaboration of possible
desciplines for individual sectors, with a view to expansion of such trade under
conditions of transparency and progressive liberalisation and as a means of
promoting economic growth of all trading partners and development of developing
countries. Such framework shall respect the policy objectives of national laws and
regulations applying to services and shall take into account the work of relevant
international organizations™ (emphasis added).

This was a carefully crafted statement reflecting a North-South compromise. While
developing countries agreed to discuss liberalisation of trade in services, the industrial
countries accepted that any services framework would have to recognise the promotion
of development and respect national laws and policy objectives. Moreover, the
mandate makes clear that the objective of the negotiations is not to promote
liberalisation per se but only as a means and only if it contributes to economic growth
of all countries and the development of developing countries. In other words, the
specific interests of developing countries must be taken fully into account in the
conclusions of the negotiations. (Mendoza 1989:75)

The Negotiating Plan agreed to in January 1987 identified, for discussions and
negotiations, five elements, listed under five indents, with the stipulation that neither
their formulation nor order prejudged their relative importance or order for negotiating
purposes. The five were:

e Definitional and statistical issues

e Broad concepts on which principles and rules for trade in services, including
possible disciplines for individual sectors might be based

e Coverage of the multilateral framework for trade in services

e Existing international disciplines and arrangements

e trade in services, including specifically any barriers perceived by individual
participants, to which the conditions of transparency and progressive
liberalisation might be applicable.

3. NORTH-SOUTH DIFFERENCES IN PRIORITIES OVER THE 5 ELEMENTS
In the negotiations, there are sharp North-South differences in the importance placed on
and in the approach taken towards the five elements listed for negotiations. This

reflects the different interests of the two groups.

The industrial countries are more concerned with liberalising services worldwide. Thus
they have focussed their papers and views on the second item (broad concepts for



principles and rules) and the fifth item (specifically, barriers to trade in services). They
have consistently ignored the development dimension, the definition of and statistics on
services, and the role of existing disciplines and arrangements. Their main areas of
interest are to establish the rights of service companies to export to and operate in other
countries with minimal hindrance; thus, Third World countries are expected to
progressively remove regulations that inhibit or discriminate against foreign service
companies.

Their priority is thus to get agreement on removing the barriers to services expansion;
issues like definition and statistics will take up too much time and can be discussed
later.

On the other hand, many Third World countries have been stressing that any services
framework that emerges must recognise the special position of developing countries,
taking into account the relative weakness of their service sectors. They are concerned
to discuss the definition of 'trade in services'. Should it cover only international trade
or also include investments of TNCS? Without such a definition, they would not know
what they are committing themselves to. Statistics are also lacking on services; thus it
is impossible to estimate whether certain principles or rules being proposed would
benefit the Third World, or specific countries. It is important to sort out statistical
problems, and to spend time gathering data in each country, before one can assess
whether certain rules (such as lifting regulations or allowing free entry of TNCS) will
be beneficial.

It is also important to fully discuss the extent of coverage of the services framework
and the role of various existing codes (such as the Law of the Sea; Code of Conduct for
Liner Conferences). These larger issues are critical to clarify in order to put the
negotiations within the development context. Only then can the Third World countries
make informed decisions regarding liberalisation, barriers to trade, etc.

The industrial countries seem to want to "ram through” an agreement to establish an
umbrella-like framework that endorses liberalisation, rights of foreign service firms and
removal of barriers; and then only later (if ever) consider the development aspects.
There is of course a good reason for this strategy: the principles they want accepted in a
hurry may well radically clash with principle of development which (for the moment)
they want ignored. Third World countries meanwhile feel uneasy to go along with
liberalisation and TNC rights without first thrashing out the fundamental issues of what
is meant by ‘trade in services'; who will gain from services liberalisation; which sectors
to include or exclude; the extent of national sovereignty left over regulations on
ownership, trade, culture, etc in the event of liberalisation; and whether GATT is a
suitable vehicle for regulating services. These and other basic issues must be thrashed
out before considering the desirability and the specifics of liberalisation.



4. CRITICAL ISSUES IN THE NEGOTIATION

In this section we review some of the most critical issues in the services negotiations,
on which Third World countries have to take a stand if they are to make an impact on
the outcome.

(@) Should the Services Negotiations be Linked to Goods?

From the beginning, the US had wanted to bring services into the legal ambit of
GATT itself, so that services could be linked to goods within the GATT regime. This
could firstly mean that rules now applying to goods would then also apply to services.
But secondly it also could mean that if a contracting party did not follow an agreed rule
on a particular service, others could use retaliatory action against the goods of that
country. This would of course have wide implications; it would practically bind Third
World countries down to the services regulations under threat of retaliation not so much
against their services exports or companies (which are in any case not important in
international trade) but more so against their exported goods (which depend greatly on
the markets of the industrial countries). This is why the Latin American countries
objected to services coming under the GATT umbrella, because of misgivings that
retaliatory trade measures permitted under GATT could be used to threaten Third
World countries in respect of their exported goods, so as to obtain changes in their laws
on services (Mendoza 1989:60).

Thus, if developing countries find it not in their interests to agree to radical
liberalisation of the kind envisaged by the industrial countries, it would be wiser for
them to oppose the choice of GATT as the institution to implement the services
framework. Goods and services can then be treated separately.

The industrial countries, especially the US, have also been pushing the new themes in
the Uruguay Round (services, TRIPs and TRIMS) and implicitly "tempting" Third
world countries to accept their terms in these new areas, in exchange for "concessions”
they will make in areas of concern to the Third World (such as tariffs, tropical products,
textiles or natural resource based products). However, by the end of 1989, the progress
of the Uruguay round talks has been very uneven, with the most progress being made in
areas of concern to the industrial countries (e.g. Services, TRIMS, TRIPS) whilst the
same countries have been dragging their feet and showing very little interest in
seriously discussing or giving concessions on areas of concern to the Third World.

(C. Raghavan: SUNS 2291; 23.12.89). Indeed the formulation of a draft text on services
by December 1989 was the only deadline set by the Mid-term Accord that was fulfilled,
in contrast to the lack of progress in areas of Third World concern. This led C.
Raghavan to comment:

"If any Third World country delegate or capital had had any illusions that by
acquiescing in the US drive for Services (and the other new themes), it could
get major benefits in market access issues, and that even in services and new
areas it would enjoy 'special and more favourable treatment', whereby it could
get all benefits while undertaking only those obligations consistent with its



individual development, finance and trade needs, after Monday's meeting of the
GNS, it could have been left in little doubt as to what is in store." (SUNS 2285;
20.12.89)

A Third World country which is willing to be persuaded to accept the industrial
countries' line on services in the hope of gaining equivalent concessions in other areas
like tropical products, is likely to only suffer disappointment. It will probably find
itself making the concessions whilst receiving little or none in return. In recent years a
country like Singapore could introduce intellectual property laws to appease the US in
return for a promise that its GSP status would be retained; the laws were passed but the
GSP status withdrawn anyway.

Mendoza also makes the following point on behalf of UNCTAD:

"The developing countries find it unacceptable to commit themselves to greater
liberalisation of their markets for services from industrialised countries in
exchange for the implementation by the latter of measures to which they have
already committed themselves in the past. As is well known, the developed
countries have agreed, in the successive rounds of multilateral trade
negotiations held to date, to grant greater and more secure access to their
markets for the exports of developing countries. Many of those commitments
have not been put into practice, but that does not mean they do not exist. They
are multilaterally agreed commitments which still hold good. Therefore, why
should the developing countries grant concessions on services as a condition for
the industrialised countries to implement those they have already granted?
Furthermore, there is a total imbalance in the idea of conceding concessions on
goods in exchange for concessions on services. For goods, it is a matter of
limiting or eliminating restrictive trade measures, while for services what is
involved is modifying or withdrawing policies, laws and regulations which
govern the service sectors and which.... serve various ends, not necessarily
protectionist." (Mendoza 1989:66)

(b) Definition of Services

How to define 'services' and especially 'trade in services' is surely crucial before
negotiations can proceed, otherwise one doesn't really know what is being negotiated.
There is a great diversity of services (ranging from media, education and health to
professional services, utilities and finance). Should the framework include all or only
some, and on what criteria? The definition of what constitutes “trade in services" is
even more crucial. But these preliminary points are not yet even cleared up, although
‘definition’ is a major agenda item. As Mendoza puts it:

"In this regard, the positions of the developed and developing countries diverge.
The developed countries wish the negotiations to cover the widest possible
range of services, and not just those which could be traded internationally, i.e.
that could be supplied or sold across national borders. The United States has



been the most explicit on that point. During the preparatory work for Punta del
Este, it submitted a very full list of activities which it felt should be included in
an agreement on Services. The list included banking, insurance,
telecommunications, data processing, shipping, aviation, and engineering and
construction services among the activities.

Although there is no common position on the matter, the developing countries
which have been most prominent in the discussions, such as Brazil and India,
have indicated that negotiations must be confined to international trade in
services, excluding both ‘internal’ trade and the production and distribution of
services within national frontiers. The view of the developing countries is that
the scope of the negotiations should be determined on the basis of that
distinction.

This is, in any case, one matter which must be clarified before anything can be
done about the negotiations themselves... It is difficult to conceive of the
provision of medical services (public health) being equated with the
transmission and processing of data and information, or that professional data
and information services or the professional services provided by architects
should have the same importance as banking or insurance services.

It therefore seems necessary to identify certain ‘criteria’ to define the scope of
negotiations. On that score, the position of developing countries is much more
reasonable. It is also much more realistic, since it would enable the attention of
negotiators to be focused on those service activities which actually enter into
international trade and are therefore open to international regulation. The
identification of such activities cannot be the last thing on which agreement is
reached. It is not possible to agree upon a framework of general principles or
undertake commitments about something which has not first been clearly
defined." (Mendoza 1989:62-63)

The UNCTAD position (which it advocates for developing countries) is that the new
framework should at least clarify what is not covered by the term ‘trade in services', if
there cannot be agreement on what should be covered (because of definition problems).
According to UNCTAD's Murray Gibbs and Mina Mashayekhi (1989:106):

"While it may not be possible to arrive at a generic definition of trade in
services, it should be possible to agree on an indicative illustrative definition
which could at least clarify what is not covered by the term. Such a definition
might stress that "trade™ in services could be carried out by certain modes, i.e.,
persons, capital, information or goods, but it would be essential to differentiate
trade from immigration and investment (which is one of the major reasons why
a definition is necessary for services, while less important for trade in goods).
Possible criteria could include (a) that the cross-border movement should be for
the specific purpose of providing or receiving a specific service and (b) that it
be, in principle, of a temporary nature (i.e. that necessary to provide or receive
the service). This concept of providing or receiving a specific service could be



included in the multilateral framework, and elaborated upon in detail in the
context of the sectoral negotiations; that of its temporary duration could be set
in the legal sense, e.g. through the periodic issuance of permits or licences."

(c) Trade in Services only, or also Including Investment?

The question of whether investment by services companies is also to be covered, is
perhaps the most critical aspect of the issues of 'definition’, '‘coverage' and also
'liberalization.” It may also be the single most important issue of the services
negotiation.

GATT is supposed to deal only with ‘trade’ and thus ‘trade in services' is the official
term used for the negotiations. But the industrial countries insist on also covering
investments which they say are needed to make possible this trade.

Such a stand would of course benefit the TNCs which would benefit most from
liberalisation of Third World markets. According to Mendoza (1989:70-71):

"For the transnational corporations, the distinction between trade' and
'investment' is merely academic; what they need is: a presence in the market
(‘right of establishment’); the opportunity to compete without being subject to
regulations that put them at a disadvantage compared to national suppliers
(‘'national treatment’); the absence of regulations which impose on them certain
obligations (‘export requirement’); access to information in their data banks by
an unrestricted transfrontier flow of data; and the guarantee that their potential
competitors will not have access to their technologies (adoption of strict
regulations with regard to intellectual property rights).

The implications of the attitude of industrialized countries are not clear. If their
reasoning is accepted, negotiations on services would cover not only trade
transactions proper, but also immigration matters, when the temporary presence
of the producer of the service is required, and investments, when it is a matter of
establishing the producer permanently in the country of the consumer.

Since this is the situation, the negotiation of an international agreement on
services would involve negotiating instruments regulating foreign investment in
developing countries when it relates to the service sector. If the arguments of
the industrialized countries are accepted, foreign service corporations would be
accorded the same treatment as national undertakings, that is, 'national’
treatment. For developing countries this would amount in practice to granting
foreign undertakings, which generally possess greater economic and financial
capacity, more favourable treatment than the national companies, with their
smaller size and capacity.

The developing countries, therefore, fear that negotiations on trade in services
will be transformed into negotiations on investment in services; they have
insisted that the negotiations be confined to trade in services which takes place
across national frontiers.”



In recent negotiations, the US in particular has insisted on unrestricted rights of
foreigners and their properties in developing countries, including the right to hold and
enjoy property and engage in business. Moreover, foreigners will have equal rights as
nationals (i.e. enjoy 'national treatment’). Some Third World diplomats commented
that the US proposals would give foreigners rights to property not known since the end
of the colonial era. (Raghavan 1989: 'US Services Bombshell').

India and Brazil have come out against the inclusion of the rights of foreign investment
or of permanent establishment in the services framework. Other countries (including
Peru and Mexico) object to automatic or immediate implementation of the 'national
treatment’ principle. Many others stress the right of developing countries to set their
own policies and regulations in the interests of development, and that foreign
companies have to abide by these.

The key issues which Third World countries must address is whether to agree to
include 'investments' into 'trade in services'; whether to agree to or oppose the
principles of 'right of establishment' and 'national treatment' which, in the current form
proposed by the US and others, would mean the rapid dismantling of any existing
national regulations controlling or restricting foreign service organisations. Once a
Third World country agrees to the US-type proposals, or signs an accord with such
principles, then it may have to abide by the agreement to dismantle regulations and
allow almost total freedom of operation to foreign firms, not only in their trade but also
in equity, investment, establishment, movement of personnel, use of assets and funds.
Surely it would be all too sudden for such a step to be taken, given that studies on most
developing countries' services sectors have only now begun and many have yet to adopt
a national services policy, let alone prepared for international liberalisation. It would
seem important therefore for developing countries to jointly oppose the proposals
incorporating the liberalising of investment, and to insist that any services framework
to be introduced should begin to deal only with transborder trade. This issue will be
discussed at greater length in a following section.

(d) Statistical Problems

The issue of statistics is on the agenda (under the first item) but has been largely
ignored by the industrial countries whose stand is that negotiations can be concluded
even if statistics on services (in the Third World) are poor. The problem arises because
data are not available in a disaggregated form in most national accounts and balance of
payments. It is also difficult to compare between countries because of different
methods of classification and reporting, and inability to identify sources and
destinations.

Many developing countries argue that without an adequate data base on their services
sector, or on international trade statistics on services, it is impossible to make decisions
in the services negotiations. As Mendoza (1989:68) argues, "It is impossible to
determine the role played by services in economic development or calculate the
percentage of imported services used in domestic economic activities in different



countries, and hence the extent to which they depend on imported or domestic services
to advance their development process."

Another problem is that whilst the developed countries have already developed their
own services statistics, the Third World has not. The former are thus in an
advantageous position in negotiations. Since statistics on international and Third
World national levels are inadequate, there is no way of knowing how the benefits and
costs of proposals in the negotiations are going to be distributed between countries.

Thus, the Third World position is that the services negotiations should proceed
cautiously until the statistics problems are gradually resolved. The developed countries
on the other hand want to conclude the negotiations as soon as possible, bypassing the
statistics issue.

(e) Services In National Development and the Costs/Benefits of Liberalisation

The Punta del Este mandate recognises the principle of progressive liberalisation in
services but only as a means to promote growth of all and development of developing
countries.

In the negotiations, the industrial countries have been emphasising the need for
liberalisation and removal of barriers to foreign company operations whilst ignoring the
'development dimension'. If a framework is drawn up that does not adequately take
into account this dimension, the Third World's national economies could face serious
jeopardy.

Free trade and investments can lead to mutual and perhaps equitable benefits between
partners who have equal strengths and capacities. But freedom of operation as a rule
when partners are grossly unequal in capacity usually leads to the growth of the strong
at the expense of the weak. In the services sectors, the industrial countries' companies
have an overwhelming share of world production and trade. The Third World countries
suffer many weaknesses:

(i) Their service sectors may constitute a high share in GNP but large parts of these
sectors are traditional (not modern) and have low value-added; they may be
overwhelmed by larger foreign firms if not protected by national regulations. Some
domestic service institutions are relatively new and require ‘infant industry protection’
to survive.

(i) Most developing countries, have large deficits in their services external
account. This reflects the already unequal nature of North-South services trade. This
services deficit exists despite present regulations protecting local services. With the
removal of such regulations, the deficit will most likely widen, causing balance-of-
payments deterioration.

(i) A possible benefit to a Third World country is that its domestic service
companies could expand their overseas markets or investments. However this potential
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benefit has to be weighed against the costs of allowing foreign service companies to
operate freely within the country. For most Third world countries the costs can be
expected to outweigh the benefits, as there is at present limited scope for the successful
overseas extension of local service companies, especially to the industrial countries
which constitute the overwhelming bulk of the world services market.

Thus, if liberalisation is to aid (not obstruct) development of the Third World countries,
the framework or agreement must recognise the following:

(i) That services are a vital sector in developing countries in which they too can
improve their services output and productivity and that this is essential for their
development process. (This contrasts with the industrial countries' view that they have
the comparative advantage in services and should be allowed to expand their world
market outreach since the resulting economic growth in the rich countries would
eventually benefit the Third World by increasing demand for their products).

(it) Developing countries have weaker services institutions and thus must be
allowed an adequate measure of protection on the "infant industry” ground. Even the
present GATT dealing with goods recognises (in Part IV of the Agreement) that
developed countries should not seek reciprocal concessions from developing countries
which are inconsistent with their trade, development and financial needs. This
principle of "relative reciprocity” in services is being demanded by a number of Third
World countries like Mexico, which says that "there cannot be equal treatment among
unequal parties".

(iii) Developing countries must be allowed to continue to have regulations or
policies on foreign investments, especially if they are for social and development
objectives. "National treatment" cannot be immediately given to foreign companies
especially in investments although it could be offered for, say, supply of services. As
Gibbs and Mashayekhi (1989:112) put it: "Developing countries may wish foreign
service corporations to establish in their countries to carry out essential tasks (e.g. trade
finance), but they also wish to prevent such corporations from using their financial and
technological advantages to dominate the domestic market. The extension of national
treatment could, therefore, be inconsistent with development objectives."

(iv) There must be a 'safeguards' clause for developing countries to be exempted
from their general obligations in the event of suffering serious deficits in the services
account of their balance of payments.

(F) Transparency

The industrial countries are pressing for the 'transparency' of laws and policies relating
to services. Governments will be required to notify all parties of changes in such laws
they intend to make that may affect services. The US goes even further in its October
1989 paper. It proposes not only that all measures relating to services should be
published by a country but that they cannot be enforced before such publication; and
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that all parties be informed of any intended changes so that their views can be
considered before the country promulgates the regulations.

Many Third World countries accept the need for transparency but object to the wide
range of coverage given by the developed countries of regulations to be included. The
US paper would for example require practically all kinds of regulations on services to
be included. Mexico's position is that only certain regulations affecting trade should be
covered; laws on investment or on 'new' services should be excluded from the
transparency ruling. Brazil's position is that transparency obligations should apply not
only to governments but also to enterprises involved in the services trade.

The transparency issue, being a mechanism to control ‘barriers to trade', is of
importance to Third World countries as the US formulation would severely restrict the
national freedom to introduce laws or regulations affecting a wide range of areas (e.g.
banking, insurance, housing, law, media, etc). A position carefully denoting which
kind of regulations or policies should and should not be included is essential.

(9) Issues of concern to Third World

Whilst most of the issues outlined above require Third World countries to give a
defensive response to the initiatives of the industrial countries, there are also issues and
areas where the Third World can go on the offensive. These relate to the behaviour of
the services TNCs and how they have prevented fuller access of the Third World to its
services development. In this case, Third World countries can push for the
liberalisation of the operations of these TNCs. It should not only be Third World
governments that become the focus of liberalisation; if anything, the TNCs require
liberalisation in order to enable Third World services development.

The major issues initiated by some Third World countries in the negotiations
include the following:

(i) Restrictive Business Practices (RBPS)

Such practices are undertaken by companies to strengthen their market share, and
control or monopolise a market. For example companies may collude by refraining
from competition. RBPs are obviously "barriers to free trade" that adversery affect
international trade. The use of RBPs by foreign firms in a developing country could
hinder the development of local firms. Developing countries will also find it difficult
to compete in world markets (or even their own) in the face of RBPS. Thus, if
governments formulate laws that prohibit or discourage RBPS, these should not be
considered 'barriers to trade' but in fact should be considered measures to break down
such barriers. The framework on services should therefore deal with measures to
counter RBPs and to include multilateral rules covering TNC practices to ensure that
developing countries have access to markets.

In the negotiations, the industrial countries have avoided the RBP issue. Brazil has
called for transparency requirements to apply to service suppliers as well as
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governments. Service companies should provide information on their operations to
national and local authorities.

(ii) Transfer of Technology

Many developing countries are unhappy with the lack of technology transfer to the
Third World in the services sectors. The issue of fair and equitable access to existing
new technologies should, they feel, be part of the framework negotiations. Mexico has
proposed that technology transfer to developing countries should be speeded up in line
with the UNCTAD code of conduct on technology transfer. It notes that Third World
countries face many obstacles in access to modern technology and especially to
information networks, where access is blocked by financial and technical factors and
legal factors (like private systems, reserved access and discriminatory access). It
proposes the elimination of such obstacles through provisions prohibiting measures that
impede access to information networks; and that use price manipulations to restrict
access to technologies.

(iii) Free flow of labour

Some Third World countries have also argued that if investments can be included in
‘trade in services', so too should the flow of manpower providing labour services.
India, for example, says the framework should provide for relaxation of immigration
rules to enable unskilled, semiskilled and professional labour to move more freely
across borders.

5. NEGOTIATION POSITIONS: DEVELOPED COUNTRIES

In the previous section we examined some of the critical issues brought up for
negotiation, and the broad North-South differences of views. In the next two sections,
we examine the negotiation positions of the developed and Third World countries in
general as well as of some specific major countries within each group.

(a) Developed Countries in general

The main aim of industrial countries is to promote liberalisation of trade and
investments in services by removing impediments to their enterprises, and to do this as
fast as possible. This is why they downplay the need for resolving the definition and
statistics issues but want to conclude a framework by 1990. The Third World is pulled
along by this urgent pressure.

UNCTAD consultant M. R. Mendoza summarises the developed countries' position as
follows:

"Their proposals are the result of work done within OECD, so that they have

received the basic agreement of those countries. They call for the adoption of a
general framework to facilitate the liberalisation of trade in services, which
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would be based on a definition of trade in services that included not only the
flow of services from one country to another but also the related aspects of
investment and transfers of funds... Some of these 'principles' are as follows:

e Access to markets to enable foreign suppliers of services to compete openly
and fairly in the same way as local suppliers. Under this principle, the
liberalisation of trade in services should take place in a way which guarantees
not only trade as such, but also some trade presence in the acquiring country
and the possibility of direct investment when necessary for proper access to the
market.  Basically, this would mean giving foreign firms the right of
establishment;

e The transparency of laws, regulations and practices relating to trade in
services, which would imply, among other things, undertakings by countries to
provide notification of changes they have made or which they intend to make to
their legislation which could affect trade in services:

e National treatment: foreign providers of services believe they should receive
treatment equal or equivalent to that accorded to local companies and have the
right to establish themselves in receiving countries under similar or equivalent
conditions to those enjoyed by local firms. The need to ensure non-
discrimination between national and foreign firms is also emphasised.

The purpose of negotiations would thus be to adapt policies, legislation and regulations
on services to the implementation of the above principles. Moreover, as a general
approach to negotiations, the developed countries have also said that the practice
adopted for the non-tariff barrier codes negotiated at the Tokyo Round should be
followed. To this end, the general framework would form a sort of umbrella code to be
used as a basis for the negotiation of sectoral codes for the various categories of
services. Such codes would, of course, be subject to a conditional application of the
most-favoured-nation clause, although in a much more sophisticated form than in the
past, in that, before acceding to the sectoral codes, it would be necessary to accept the
umbrella code. However, accession to the umbrella code would not in itself generate
any benefit.

The only practical effect of accepting the umbrella code without the sectoral codes
would be to generate liberalisation obligations on the basis of the abovementioned
principles, as the balance of concessions will be reflected only in the sectoral codes, the
benefits of which can be enjoyed only by accession to them." (Mendoza 1989:76-77)

(b) The United States

The US has been the most active representative of the industrial countries and has
pushed for the maximum degree of liberalisation. It proposes an umbrella type
framework without defining services or trade in services. Rights to hold and enjoy
property and engage in business are to be given to foreign service providers located in
participating countries. The country of the company has a locus stands in the host
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states' dealings with the company, including to use trade retaliation. It has very wide
definitions that cover almost all types of economic activity a foreign enterprise may
want to be involved. Foreigners will have equal rights as nationals of a country and
senior managers must be allowed temporary entry. Under transparency, governments
must publish (and seek comments from other countries) intended changes in regulations
related to services. The IMF will determine if a country's request to restrict service
trade on balance of payments grounds is justified. The GATT Secretariat will service
the proposed GATS (general agreement on trade in services) (Raghavan 1989).

The US is against special operational provisions in the agreement to deal with
'development’ or 'increasing Third World participation’ (SUNS 2300; 23.1.90).

The extensive US proposals are contained in a draft of a 'General Agreement on Trade
in Services' (GATS) which it submitted to the GATT Secretariat in midOctober 1989
for discussion in the Uruguay Round Group of Negotiations on Services (GNS).

According to C. Raghavan's report of the US proposals, some veteran observers of the
GATT talks expressed astonishment at the scope and boldness of the US proposals, and
at the tremendous impact they would have on Third World economies, if implemented.
"it is really a worldwide economic charter for transnational companies to gain ‘extra-
territorial rights' in all countries, and for foreigners to have untramelled rights to
property not known since the end of the colonial era,” commented an informed
observer.

Taken together, the various provisions of the US draft would appear to be similar in
scope to the charter of the East India Company which operated from the 17th century in
India (and ultimately brought India under British rule) and the 19th century Shanghai
concessions that gave rights to Western nations in China, competent observers suggest
on a preliminary reading of the text.

All the previous points put forward by Third World diplomats, including in the mid-
term agreement at Montreal, on the issues of declining ‘trade in services' appear to have
been ignored in the US paper.

Some of its provisions even seem to go beyond what the US service enterprises have
been seeking in their drive for a multilateral agreement on services.

One Third World observer said that the whole draft is so dangerous that even agreeing
to 'discuss' it will put the Third World on the path of a new colonial relationship with
the North. 'Even if 90% of the proposals are whittled down or eliminated, the balance
will still be enough to damage the sovereignty and independence of countries,' the
observer commented.

The US draft is an 'umbrella-type' framework agreement which defines neither ‘service'
nor 'trade in services'.

It will apply to any existing or new measure of a party to the agreement related to the
‘provision of a covered service' within or into its territory by a person of another party
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to the agreement (including a company owned or controlled by such a person).Even an
enterprise 'located’ on a territory owned not by a party, but by nationals of a party, will
get rights.

In combination with other provisions, including the dispute settlement provisions, this
definition would give any foreign 'person’ or ‘enterprise’ extra-territorial rights on the
territory of a sovereign state where it seeks to do business.

These rights relate to a wide range of activities including the right of movement of
'senior managerial personnel’, and the right to hold and enjoy property and to engage in
business.

The US draft also gives the country of the service company a locus standi (legal
position) in the host states' dealings with the company in these matters, including the
coercive processes of trade retaliation.

The draft does not define which services are covered by the agreement. Such a list is
envisaged to be given in an annex, to be developed by the GATT Secretariat with the
approval of the parties to the agreement. The GATT Secretariat has no legal basis
under the articles of GATT, but is given such a status under the proposed GATS!

Parties to the agreement could list in a schedule the ‘covered services' which they would
exclude.

The draft defines ‘provision of a covered service' as including 'the production,
distribution, sale, marketing, delivery or facilitation of a covered service, and the
purchase or use thereof".

It also includes ‘access to, and use of, domestic distribution systems and services of
public telecommunication transport networks'.

The activity associated with the provision of a covered service includes 'the
organisation, control, operation, maintenance and disposition of companies, branches,
agencies, offices, or other facilities for the conduct of business.

It also includes 'the making, performance or enforcement of contracts; the acquisition,
use, protection and disposition of property; use of a commercial name of the provider's
choice; the borrowing of funds; the purchase and issuance of equity shares, and the
movement of information into and within a party (to GATS)'.

Taken together, these two definitions will cover practically every type of economic
activity in which a foreign enterprise might desire to involve itself on the territory of a
sovereign state.

For the provision of any covered service, each party to the agreement is obliged to

permit the 'persons' of any other party 'to establish or expand a commercial presence'
for the provision of a covered service. including inter alia the acquisition of an existing
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company, establishment of a new company, or joint venture or affiliation with an
existing company on a basis not less favourable than that accorded to its own nationals.

No government signing the agreement should prohibit or restrict the provision of
services within its territory on the basis that the service or service provider is located in
another country.

Thus in the 'universe of service activities, foreigners will have equal legal rights as
nationals of a country and in practice will have more since the foreigner will have the
power and authority of his own state behind him in his dealings with the state where he
wants to operate.

Service providers are to be given 'temporary entry' into a country to provide the service.
This right for ordinary 'service providers' would be subject to the right of the state to
allow visa and temporary stay permits 'to the extent feasible and taking into account its
national objectives'.

But in the case of 'senior managerial personnel' essential to the provision of a covered
service, it would be the mandatory obligation of every party to GATS to permit the
'temporary entry of nationals of any other party, subject only to regulations relating to
public health, safety and national security.

Another provision in the draft establishes the obligation to give 'national treatment' to
service providers who had "achieved market access' in a country, and would apply to all
measures covered by GATS.

A service provider would be deemed to have achieved market access whenever it has
entered the market of a country through establishment, cross-border transactions, 'or
use of the public telecommunications transport network'.

While some of the last are yet to be defined and incorporated in the final agreement, it
would seem to include something as simple as an outside party claiming to provide a
service establishing contact with a service consumer by telephone or telegraph or other
telecommunications, and on this basis claiming market access rights.

Parties to GATS are required to promptly publish all judicial decisions, administrative
rulings, international agreements to which they are parties, and all measures other than
administrative decisions which pertain to or affect the provision of a covered service.

Except in urgent circumstances, no measure shall be enforced before it has been
officially published or, where this is not possible, before it is made known to the
persons affected.

Also, except in urgent circumstances, before instituting any new or revised regulation
affecting the provision of a covered service, every country party to the agreement is
obliged to publish a notice of its intention 'to enable interested persons to become
acquainted' with the proposed regulation.
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Even more, ‘reasonable time' is required to be given to enable such ‘interested persons'
and other states party to GATS, 'to make comments in writing, and discuss these
comments upon request with other parties'.

The states concerned are further obliged to take all such comments and results of the
discussions into account in the promulgation of the regulations.

Governments are to be precluded, through another provision, from giving any aid for
the provision of a covered service within its territory or into any other territory, if such
aid would cause 'injury’ to the interest of another party to GATS.

The US draft also seeks to expand the powers of the International Monetary Fund
(IMF) over individual countries. A provision relating to payments and transfers
reinforces the power of the IMF in ways that the Fund does not now enjoy or can
enforce except when one of its members seeks the Fund's resources.

Another provision, relating to their right to impose 'short-term' restrictions for balance-
of-payments (BOP) reasons, also obliges them to accept the 'determination’ of the IMF
on whether or not a party's BOP situation justifies such short-term restrictions, whether
a party has "appropriate’ economic policies in place to permit early elimination of such
restrictions, and whether the BOP situation justifies extension of such restrictions
beyond a year.

A final provision in the US draft specially names the 'GATT Secretariat' as the one to
service GATS, and makes the Director-General of GATT the depository of GATS.

(c) The EEC Position

The EEC has also favoured a multilateral framework involving progressive
liberalisation of market access and respect for policy objectives, international
competition, transparency, and 'development compatibility’. The EEC has sought what
it calls ‘commercial presence’, but over the long term might achieve the same purpose
as the 'right of establishment' sought by the US. Unlike the US, the EEC is of the view
that not all 'perceived barriers to trade' could be the subject of negotiations for
liberalisation, since regulations could be the outcome of national policy objectives and
thus have to be respected in terms of the mandate. While talking of 'development
compatibility’, the EEC is of the view that 'expansion of trade' is the absolute criterion,
and that 'development’ (and rules and principles for that) must be tested against the
absolute criterion of expansion of trade. The EEC negotiators, having ruled out labour
movements, have also been frank enough to say that for the foreseeable future they do
not see any ‘comparative advantage’ for Third World countries in any sector of service
trade, and that mutuality of benefits could best be assured by providing in the
agreement obligations on service providers to transfer technology, ensure access to
networks and their information etc. However, they also rule out the home countries of
the TNCs assuming any duties to ensure that their TNCs abide by these obligations, nor
any other enforcement measures (beyond normal GATT trade retaliation by withdrawal
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of concessions) for enforcement of such obligations. A 'right' that the weaker Third
World trading partners can never exercise. [The above is from Raghavan 1990]

(d) Japan

The Japanese position is close to that of the US, emphasising the framework should
include the principle of national treatment for imported services, foreign service
enterprises or sellers delivering services, as an essential instrument to expand services
trade. It suggests mechanisms to review laws inconsistent with national treatment.

6. NEGOTIATION POSITIONS: THIRD WORLD COUNTRIES
(a) Developing Countries as a Whole

Compared to the developed countries, developing countries have not achieved the same
level of unity or coherence in their position. Some countries (like India and Brazil)
have been more vocal, whereas a majority of developing countries have failed to make
a significant impact in the negotiations.

According to Raghavan (1990):

"The developing countries have been fairly unanimous in underscoring the
importance of the 'development’ concept and the need to provide for it as an
integral part of the agreement. All of them have sharply distinguished between
'trade’ that crosses the borders and thus the subject of negotiations, and domestic
trade, investment, establishment etc, which are outside the scope of the
mandate. Some have envisaged the possibility of negotiations to enable
temporary presence in the market for delivery of the services, and special
measures (through 'relative reciprocity or 'preferential access'’) to enable Third
World countries to export services, develop capacities to set up service
industries, and secure access to technology, networks etc. They also insist that
behaviour of private parties in the markets are also a legitimate area to be
covered by any agreement.”

In a review of some developing countries' general positions, Gibbs and Mashayekhi (1
989:98-99) comments:

"Certain developing countries have made general statements on the economic
and legal issues at stake in the GNS negotiations. Brazil, for example, has
rejected the 'naive, theoretical assumption...that liberalization should be adopted
unilaterally as something intrinsically beneficial'. India has stressed that the
mandate cannot be interpreted ‘to warrant ... an open-ended scrutiny of all
national regulation in services and subjecting it to multilateral determination of
its appropriateness or legitimacy'. In general, however, the participation of
developing countries in the negotiations has been confined to comments on
specific elements of the proposals put forward by the developed countries.
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(b)

The developing countries consider that the discussions should first focus on
statistical issues, the definition of 'services' and 'international trade in services'
and identification of sectors covered by the multilateral framework ... The only
criterion against which all proposals for a multilateral framework on services
could be tested should be the Ministerial Declaration and its mandate that the
basic objective of a multilateral framework should be 'promoting economic
growth of all trading partners and development of the developing countries'.
They therefore question the applicability or validity of some of the GATT
concepts and ideas such as ‘national treatment’, ‘transparency' in regulations and
decision making, and 'non-discrimination’. They also consider that the
negotiations should cover those services sectors in which developing countries
have demonstrated international competitiveness, in particular labour-intensive
services (such as construction) and that they should be accompanied by a
parallel effort to relax controls on the cross-border movement of labour.
Whereas the United States considers such movements to be an immigration
issue, the developing countries believe that they are an integral part of trade in
services.

The developing countries believe the scope, limits and potentials of the existing
international disciplines and arrangements for services (e.g. civil aviation and
telecommunication agreements) should be examined, to see whether there is a
need to incorporate these sectors in a new multilateral framework or a sectoral
discipline. They suggest that the existing international arrangements (such as
the Convention on a Code of Conduct for Liner Conference) may also furnish
alternative approaches or models.

The UNCTAD Position

UNCTAD has been playing the role of technical advisor to Third World delegations
and helped conceptualise the issues and implications. Its summary of the concerns of
the Third World, and what position the developing countries should take, are outlined
as follows.

UNCTAD consultant M.R.Mendoza (1989:78-79) focuses on the inclusion of
investments within the services framework as the central problem. According to him:

"Possibly the basic problem from the standpoint of the developing countries is
the intention of the industrialised countries to include in the definition of trade
in services activities which are in the nature of investment. This is something
which they cannot accept. As is well known, the establishment of subsidiaries
with a view to providing services is subject, as in the case of subsidiaries
operating in the manufacturing or industrial sector, to the host country's laws
and regulations governing foreign investment. These laws have themselves
been devised to ensure that foreign investment contributes to the realization of
the development plans and objectives of the host country. Such measures are
not intended to raise barriers to the flow of goods and services, and thus it is
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impossible to accept the interpretation of the industrialized countries that,
whenever the provision or sale of a particular service requires a presence in the
country in question, that presence - i.e. the foreign investment - should be
considered as a commercial transaction.

If this interpretation were accepted, the obstacles to trade in services which
should be liberalized or standardized would include all the provisions
concerning foreign investment. Among these provisions would be those
limiting foreign investment in given sectors; those establishing the type of
investment permitted (subsidiaries, branches, acquisitions of local companies);
those governing foreign participation in local companies (shareholdings,
management and administration); and those governing the remittance of capital
and access to local capital markets.

The main effect of such liberalization would be to place local and foreign
enterprises on an equal footing. In the developing countries this would mean
subjecting local enterprises in the services sector to unfair competition and
technological resources.

In addition, a completely novel situation would arise since undertakings of this
kind have never been subjects of international agreements, even among
industrialized countries. It was precisely the non-existence of international
agreements on this supposed principle that prompted the industrialized
countries, in discussions on the question of services, to equate the right of
establishment with such concepts as the right to sell, access to markets and non-
discrimination.

Consequently, if agreement could be reached on the distinction between ‘trade’
and 'investment' in services, the work of the Uruguay Round would be made
easier. In any event, the developing countries could work towards this end by
stressing that the scope of the negotiations should be limited to those service
activities which can be conducted across national borders."

On the same topic of the danger of including investments and issues relating to
production into the 'trade' talks, Raghavan (1990) of the Third World Network provides
a warning:

"The Industrial countries have been generally taking the position that a prior
definition of 'trade in services' might not be necessary, and that either a
definition would develop over time or one could be evolved in the light of the
multilateral framework and the sectors to which it would apply.

If Third World countries accept the view that an agreement on 'trade in
services'could be concluded without a definition of 'trade’ or 'services', because
of lack of clearly established parameters of negotiations, they would find
themselves unable to prevent modifications of the mandate in subsequent
rounds of negotiations, and would be compelled to deal with ‘investment' and
‘'right of establishment' and other issues, not related to ‘trade’ but to production.
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They would also open themselves to coercive pressures from their powerful
trading partners, based on the latter's own view of the definition."

Senior UNCTAD officials M. Gibbs and M. Mashayekhi (1989:81-83) have put
forward the following as the basic position of developing countries:

"(a) Because of their domination of new technologies and possession of human
and financial capital and international information networks, the transnational
corporations (TNCs) of developed market-economy countries are capable of
supplying services on a global scale. In those countries, services, particularly
'knowledge-based' producer services, have come to provide a means of feeding
specialised knowledge into the productive process and a new source of
dynamism and improved employment opportunities in manufacturing and other
sectors. The provision of such services both contributes to improving the
competitiveness of exports of goods and represents an important source of value
added;

(b) This dynamism has not been apparent in the service sectors of developing
countries as, on account of inadequate human capital and infrastructures, they
have to import an ever-increasing amount of services, especially knowledge and
capital-intensive services, which often has important consequences for their
balance of payments and their debt-servicing capacity. Exports of services by
developing countries generally involve persons crossing international frontiers,
e.g. tourism, or services provided by their nationals moving or resident abroad.
Often their ability to retain value added from such exports is hindered by lack of
capital and information. Lack of sufficiently developed service sectors impedes
their ability to export goods competitively and to derive value added from such
exports;

(c) In order to strengthen their service sectors and to penetrate foreign markets,
developing countries require a transfer of, and access to, technology in the
services sector, improved infrastructures, access to information (including
participation in or access to information networks), more liberal conditions for
the export of services by means of the movement of persons to foreign
countries, the possibility of entering markets at present dominated by developed
countries in importing services from their countries;

(d) Services are of strategic importance in the economic, social and cultural
development of developing countries as well as for their national independence
and security;

(e) Certain developed countries maintain and implement trade legislation
requiring their trade authorities to take retaliatory action against 'unfair’,
'discriminatory’ or 'unreasonable’ 'barriers' facing their ‘trade’ in services, with
all these terms being defined unilaterally. For example, 'barriers’ to trade in
services can be unilaterally interpreted to include measures affecting investment
or transborder data flows. United States trade legislation (Trade and Tariffs Act
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of 1984) aims at achieving the removal of such unilaterally determined barriers,
either through negotiation or through the threat of retaliation (confirmed and
extended in the Omnibus Trade and Competitiveness Act of 1988). In the
interest of developing countries a multilateral framework should confirm the
legitimacy of their policies and measures aimed at increasing the contribution of
services to their development process, so as to shield them from such bilateral
pressures."

In view of the above position, UNCTAD has drawn up a set of negotiation principles
which it thinks worthwhile for developing countries to adopt (Gibbs and Mashayekhi
1989:126-127). A summary of the crucial elements of a multilateral framework
relevant to developing countries is as follows:

e Recognition of the sovereign right of developing countries to apply measures in
the service sector to increase the contribution of services to their development
process and to improve their competitive position in world trade, as well as to
pursue other economic and social objectives through the development of their
service sectors and of their indigenous technological capacities. Such measures
would not be considered as barriers to trade;

e A definition of trade in services which excludes foreign direct investment;
access to markets would be that necessary to provide or receive a specific
service;

e Unconditional MFN treatment;

e Equitable access to developed countries' markets for services exported by
developing countries, including through movement of persons and participation
in information networks. Actions to liberalise trade in services would be taken
consistently with development objectives and lead to the expansion of trade of
developing countries, in conformity with the Ministerial Declaration on the
Uruguay Round. In such liberalisation preference would be given to the modes
of delivery of services most accessible to developing countries;

e Provisions to ensure entry for developing countries to the world market for
services when such entry is impeded by non-regulatory barriers (e.g. domination
by TNCS, lack of access to information and information networks, low
technological levels, prevalence of RBPS);

e Recognition of the right of developing countries to make liberalisation of access
to their markets conditional upon the contribution of the foreign service supplier
to the development of a competitive national service sector, including access to
their information and distribution networks. Any improvements in access to
markets for services would be matched by improved access to knowledge and
information;
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e Provision of guidelines for subsequent sectoral negotiations, with emphasis on
those sectors where developing countries have demonstrated relatively strong
competitive positions;

e Provisons in support of the development process that would be an inherent
element of the multilateral framework and translated into specific measures at
the sectoral level. Special, differential or more favourable treatment in favour
of developing countries would not be applied as an exception but should be an
integral part of the framework.

e Recognition that in certain service sectors developing countries may not have
attained a sufficient level of technological development to compete
internationally. Where appropriate, future access to world markets would be
reserved for developing countries;

e Dealing with the non-regulatory barriers facing the exports of services from
developing countries, with the aim of establishing guidelines for multilateral co-
operation touching upon a variety of areas, and failing within the competence of
various organisations. Governments would assume responsibility for taking
various forms of action in support of the expansion of the service sector and
service trade of developing countries.

e Measures necessary to enable developing countries to increase progressively
their participation in world trade in services, such as export promotion and other
policies required to facilitate the export of services.

(c) South Commission

The South Commission is another Third World-based group which has also formulated
a position on the Uruguay Road. It stresses that the framework should incorporate the
development principle and respect national laws and regulations applying to services.
It warns against pressure applied by industrial countries to get Third World countries to
make concessions on services in exchange for concessions in goods by the industrial
countries. The Third World needs to build up a strong domestic services sector to
prevent excessive dependence on imported services and the leakage of value added to
abroad. Financial services (like banking and insurance) and modern information
technologies give rise to wide-ranging externalities required in development; providing
protection to these sectors is a legitimate aim of development policies. Regulations on
services are also legitimate for reasons of national security, sovereignty and culture.
The principle of national treatment is against Third World interests as it could eliminate
protection for domestic suppliers and perpetuate TNCs' hold over services. Thus,
liberalisation of trade in services on traditional GATT terms is not advisable for the
Third World as it would likely restrain both the growth and exports of services in the
Third World. A new services framework must provide for the growth of a strong
domestic services sector and expand Third World participation in world exports of
services. Discussions on barriers to trade should not only refer to those impeding TNC
operations, but include the barriers developing countries face in entering the world
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market. These include dominance by established suppliers, restrictive business
practices of TNCS, technological lag and an inadequate services infrastructure. A new
framework must promote cooperation to overcome these barriers. It must also promote
South-South expansion in services trade. (See South Commission 1988).

(d) India

India is one of the best prepared and most influential of the Third World delegations in
the negotiations, together with Brazil and other Latin American countries. During the
negotiations in October 1989, India reportedly insisted that the balance of interests
between industrial and Third World countries, recognised in the mid-term accord,
should be recognised in letter and spirit in the proposed framework. The development
issue should be translated into principles and incorporated in the framework, and not
merely dealt with in terms of longer time periods for compliance (Raghavan, SUNS,
28.10.89). The detailed Indian position was subsequently tabled in a paper in December
1989. Malaysia would do well to carefully study the Indian paper as it most clearly
spells out a position that safeguards interests of developing countries.

According to C. Raghavan (SUNS 2288; 20.12.89), under the Indian paper, trade in
services occurs when there is cross-border supply of services, cross-border movement
of consumers, cross-border movement of providers of services involving temporary
commercial presence for production and/or supply of services, and cross-border
movement of labour involving temporary relocation for production and/or supply of
services.

Cases involving permanent establishment, foreign direct investment or international
immigration should not be covered by the definition of trade in services.

The Indian paper has also come out against any a priori exclusion of any
internationally traded or tradable services, and wants the market access commitments of
each participant to be inscribed in its schedule of concessions.

Like some other Third World countries India is only in favour of a limited range initial
commitments of principles and concepts, with others to be dealt with in subsequent
stages of negotiations. The transparency requirement is to be limited to prompt
publication of all laws, regulations and administrative guidelines relating to the trade in
services and for establishment of national enquiry points to provide information upon
request. The obligation of transparency is also to apply equally to providers of services
who will be obliged to provide information sought by national authorities relevant to
their operations.

All signatories to the agreement will commit themselves to the 'general objective’ of
progressive liberalisation of trade in services which is to be seen as a gradual and long
term process of extending market access on a negotiated basis and with due regard to
balance of interests of all signatories. The process of progressive liberalisation is to be
in conformity with national policy objectives of the country granting market access and
in conformity with the developmental and technological objectives of the Third World
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countries including the role assigned to the services sector in the national economy and
the state of development of the particular sector.

Other principles to govern liberalisation are: expansion of services exports of Third
World countries, flexibility for individual Third World countries for opening fewer
sectors or liberalising fewer types of transactions in line with their development
situation, as also security and other exceptions.

The principle of 'national treatment’ (as between domestic and foreign services and
suppliers) is to be an objective to achieved progressively on a long term basis, and not
to follow automatically when market access is granted. As far as Third World
countries are concerned, the national treatment principle is to be qualified by the
conditions under which market access is granted, and they are to have the right to
provide preferential treatment to domestic service providers.

The unconditional MFN treatment principle is apply to all trade in services covered by
the framework. Any benefits provided by a signatory to services exports and/or
exporters of any other country is to be automatically and unconditionally extended to
service exports and/or exporters of all signatories. Exceptions to MFN are to be
permitted only for preferences granted by ICs in favour of Third World countries or for
exchange of preferential concessions among Third World countries.

Grant of market access by Third World countries shall be subject to their right to
prescribe conditions of entry and operation in the market, and preferential treatment to
domestic service providers. These could take the form of differential tax treatment,
levy of surcharges on foreign service providers, limitations on the number of foreign
service providers in the market, reservation of market share, preferences in government
procurement, financial and non-financial incentives, requirements about transfer of
technology by the foreign service providers, training and employment of domestic
personnel, export requirements etc. The mode of delivery of services is to conform to
conditions of entry and operation. The framework agreement, the Indian paper
stipulates, should ensure that market access is not abused by the foreign service
providers by resort to restrictive and anti-competitive business practices.

The Indian paper also covers provisions for increasing participation of Third World
countries in the services sector and exports. Since for a large number of Third World
countries participation in world trade in services would depend crucially on cross-
border movement of labour for supply of services, the multilateral framework should
provide on a priority basis for relaxation of international flow of labour covering the
entire spectrum of skills (unskilled, semiskilled to highly professional), and
liberalisation of immigration regimes to enable not only Third world service enterprises
to recruit personnel from their home countries, but also to enable all service providers
to recruit personnel from whichever source is economically most advantageous.

To strengthen their technological base and increase their participation in international

trade in services, Third World countries should also have the flexibility to require
foreign service providers to transfer technology and knowhow through contractual
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arrangements as a condition of market access and require them to build up export
earning capacity of the domestic services sector.

Third World countries should also be permitted to provide financial and non-financial
incentives to strengthen their domestic services capacity, and be able to secure
improved access to distribution channels and information networks.

There should also be provisions to enable countries to take safeguard measures for
balance of payments reasons or withdraw or modify their concessions after appropriate
compensation to affected signatories.

Exceptions from the framework, in terms of specific transactions and/or sectors, are to
be permitted on grounds of national security, protection of public order, public morals,
health, sociocultural values and the environment.

Given the assymetries in the regulatory situation in different countries, there should be
specific recognition of the right of signatories, in particular Third World signatories, to
introduce new regulations in pursuance of macro-economic policies. However, such
measures should not nullify or impair the commitments or market access negotiated
under the multilateral framework.

(e) Brazil

Like India, Brazil is a strong proponent of Third World interests. In October 1989 it set
out its views during a GNS session (See Raghavan, SUNS 28.10.89). According to the
Brazilian position, the multilateral framework could only apply to trade in services, and
this could be said to occur only when there was cross-border movement of services,
consumers or factors of production where this was essential to suppliers of the service.
But this last was subject to its 'limited duration’, 'specificity of purpose’, and
'discreteness of transaction'.

Permanent establishment of factors of production, whether international immigration or
foreign direct investment was outside the scope of definition of trade in services. Even
‘commercial presence’ would have to be identified and defined precisely, as also the
concept of 'essentiality’ for suppliers, of cross-movement of factors of production.

The agreement should include firm commitment of signatories to engage in long-term
process of liberalisation. This would include discussion in future negotiations of the
possible application of principles to specific sectors and types of transactions as a
means of reducing adverse effects of laws, regulations and administrative guidelines.
But in the process of liberalisation, four basic principles would always apply: respect
for national policy objectives, consistency with development objectives, balance of
benefits among participants, and exceptions.

Respect for national policy objectives meant no country should be obliged to frustrate,
modify or abandon such policy objectives for sake of liberalisation. Countries should
be able to establish priorities for import or export of services, and right to negotiate
only sectors and transactions that would be a priority for growth and development.
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Consistency with development objectives would mean ability to maintain and
implement internal mechanisms and policies for development process. It would include
concepts like development security and technological security.

Through the process of liberalisation, balance would have to be kept between
concessions and offers, with criteria established to take care of development situation
of countries, including assurances about access to technology and financial support.

Exceptions that could be invoked would include grounds of national security, public
order, technological development, infant industry protection, cultural and development
objectives.  Legitimate invocation of these should not result in resort to 'non-
application’ procedures by others.

‘Transparency' requirements should apply both to governments and service suppliers.
The latter should provide information on their operations to national and local
authorities. Governments should have obligation to publish all laws and regulations
relating to international trade in services.

There should be firm commitment by signatories to secure increasing participation of
Third World countries in world trade in services and expansion of their service exports.
This would include strengthening of their domestic service capacity, efficiency and
competitiveness. Third World countries should not be expected to make concessions
from which they were unable to benefit.

There should be preferential financial mechanisms established for Third World
countries for the export and import of services.

The agreement should not impinge on autonomy of these countries to pursue
macroeconomic policies for implementation of their development programmes,
including the right to decide on compatibility of the market operators with national
policy objectives.

The framework should have an MFN clause, but without excluding Third World
countries benefiting from preferential access granted by industrialised countries or
exchanging mutual concession among themselves.

Market access conditions set by Third World countries could include surcharges on
foreign service suppliers, restrictions on number of suppliers, preferential and effective
market access to Third World countries including guaranteed access to information and
distribution networks, and right to ensure firms benefiting from negotiated access
commitments maintaining standards of corporate behaviour consistent with the Third
World country's development and technological objectives.

Modes of delivery of services would also have to conform to national policy objectives.

The national treatment principle would apply to Third World countries only to the
extent national policy objectives were served. Foreign service suppliers should not end
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up with 'more favourable treatment' and would have to share the social and
development responsibilities of national suppliers.

To prevent foreign suppliers from appealing to their home governments for support to
strengthen bargaining position with national suppliers, the framework would have to
provide that domestic legislation of host countries would be applied for settlement of
disputes.

(F) Mexico
This summary of Mexico's position is from Gibbs and Mashayekhi (1989:99-101).

Mexico argues that economic development should be the objective of the framework
agreement and of sectoral agreements that may be negotiated, rather than a series of
waivers, exceptions or "special treatment”, as has so far been the case in GATT. Its
spells out five secondary objectives that underly the general development objective:

e Sustained growth of production and productivity of the service sector in the
developing countries, in particular of producer services;

e Sustained growth of employment in the service sector in those countries,
especially in producer services;

e Improvement of the international competitiveness of raw materials and
processed and semi-processed goods as well as of related services produced by
developing countries;

e Sustained growth of exports of services of developing countries, including
producer services;

e Fair and equitable access to new technologies generated or distributed
internationally to the service sector, including technologies related to
telecommunications, data processing and access to world information networks.

The submission puts forward the following ten specific measures which are required to
implement these objectives:

e The principle of "relative reciprocity" should be established, recognising the
fact that there cannot be equal treatment among unequal parties;

e Labour and labour-intensive services should be included as subjects for
negotiation. The framework agreement should therefore also deal with
regulations that have a negative impact on labour flows;
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e "Rights" of establishment or commercial presence of foreign direct investors
should not be included in the negotiations;

e Developed countries should undertake not to impose any further restrictions on
imports of services from developing countries after the mid-term review
meeting at Montreal;

e Certain measures adopted by the developing countries should not be considered
as barriers to trade in services, namely laws and regulations that are already in
existence, those which would be adopted in future with respect to the "new"
services or to the greater transportability of "traditional” services, and those
dealing with foreign direct investment;

e Developed countries should grant developing countries unconditional MFN
treatment under the framework agreement and the sectoral agreements;

e In the sectoral agreements preference should be given to the liberalisation of
services exported by developing countries;

e Transfer of technology from developed to developing countries should be
speeded up. The international code of conduct on transfer of technology under
negotiation in UNCTAD should be studied in this regard,;

e The framework agreement and the sectoral agreements should indicate the fact
that the main national policy objective of developing countries' law and
regulations was economic development, which relates to the infant industry
argument, and the fact that only the developing countries themselves can
determine their own development needs;

e Sectoral agreements that may be established under the framework agreement
should be considered as independent of each other and of the results of the
negotiations on goods, at least for developing countries.

The importance attached to the concept of "relative reciprocity” i.e. that there cannot be
equal treatment among unequal parties is worthy of special note. Mexico has
accordingly proposed that labour flows and a number of exceptions for the developing
countries - not to be identified with "special treatment” - should also be included in the
framework agreement. The exceptions for developing countries, would include such
items as the possibilities of regulating new services or traditional services whose
transportability has been enhanced by the new technologies, and new regulations
required for balance-of-payments purposes. Mexico also proposes that developing
countries should be granted the right to give subsidies to their service industries.
Moreover, it stresses the following with respect to principles:

e Transparency: While this is recognised to be an extremely important element in
the negotiations, agreement must first be reached on what is or is not a
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regulation affecting trade. In the Mexican view, the following should not be
considered barriers to trade in services for developing countries: (i) laws and
regulations on foreign direct investment; (ii) equal treatment for services,
whether domestic or imported, which does not include foreign direct
investment; (iii) non-discrimination among foreign suppliers of services; and
(iv) laws and regulations on the "new™ services or traditional services with
enhanced transportability;

National treatment: There should be equal or equivalent treatment for services
and labour, but not for investment (commercial presence or establishment);

MFEN treatment: MFN treatment should be applied unconditionally.

(9) Argentina

This summary of Argentina's position is from Gibbs and Mashayekhi (1989:101103)

Argentina's submission on the elements for a possible framework agreement on trade in
services contains the following main elements:

Respect for national policy objectives (laws and regulations which
pursue national policy objectives should not be questioned);

The concept of development (which goes far beyond mere economic growth
and contains elements which would allow developing countries to have an
independent decision-making capacity regarding trade in services, ensure them
a larger share of and better integration in such trade, and provide security and
capability to adapt to new circumstances in international trade);

Principles placing signatories on an equal footing whilst providing for the
specificity of different service trades and sectoral disciplines;

Uniform treatment (equality of opportunity of market access);
Unfair practices (export practices, forbidding the limitation or prohibition of
exports of services and clauses guaranteeing access to sources of services and

technology);

Integration agreements among developing countries (the benefits under such
agreements should not be impaired or called into question);

Procedures for progressive implementation (practical procedures for parties to
adjust gradually their national provisions);

Other elements (transparency, consultation and dispute settlement, exceptions,
balance of rights and obligations, and emergency measures).
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Concerning the concept of development the submission makes some detailed
suggestions in relation to the continuing process of adaptation to new trading conditions
that might arise from possible regulations in the area of trade in services, including:

e Adoption of necessary instruments to enable developing countries to participate
progressively and actively in world services. They should be granted suitable
latitude to put into practice all policy instruments required to facilitate the
export of services. This involves action in the realm of export promotion and
allowing various activities aimed at stimulating export flows;

e Encouraging developed countries to adopt measures to facilitate imports of
services from developing countries so as to stimulate the integration of the latter
in these new trade flows - i.e. the extension to exporting developing countries of
the prohibition on protection within an integration arrangement among
developed countries;

e Adoption by developing countries of ad hoc, short-term measures to enable
services to be imported as inputs for the subsequent export of similar or
different services without a possible criterion of selectivity as regards potential
suppliers of such inputs implying a breach of the principles of the general
framework by developing countries;

e Provisions of suitable access to technology for developing countries by linking
trade in services with undertakings for the transfer of technology and drawing
up rules to ensure that legislation related to in-technology and drawing up rules
to ensure that legislation related to intellectual property does not impose
monopoly rights over the transfer of technology. In this regard, restrictive
business practices (including the practical application of the Set of
Multilaterally Agreed Equitable Principles and Rules for the Control of
Restrictive Business Practices) and rules of conduct for transnational
corporations in connection with the impact of their activities in the markets of
developing countries should be considered.

(h) Group of Latin American and Caribbean countries

In the first half of 1990, there was a major development in the services negotiations
when two separate groupings of Third World countries (some Latin American and
Caribbean countries; and some Asian/African countries) put forward their own
proposals for a services framework. This represented the first time that groupings of
Third World countries had collaborated to present a joint position, which of course has
improved their negotiating position.

According to C. Raghavan's report (SUNS 27 Feb. 1990), in Feb. 1990, a group of Latin
American and Caribbean countries tabled proposals on the structure and approach of
the Multilateral Framework for Trade in Services. The basic principles of the
Framework are to be transparency, unconditional mfn treatment, progressive
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liberalization and increasing participation of Third World countries in international
trade in services.

The proposal was co-sponsored by Brazil, Chile, Colombia, Cuba, Honduras, Jamaica,
Nicaragua, Mexico, Peru, Trinidad and Tobago and Uruguay.

The draft specifies among other things the principles and commitments of such a
Framework, with provisions on 'development’ as a basic part of the structure and
commitments, the definition and coverage of the Framework, provision for most-
favoured-nation treatment, transparency, regulation of competition and obligations to
enforce anti-competitive laws against suppliers, export subsidies, modalities for
negotiations and market access commitments, the concept of national treatment,
safeguards, the initial commitments and future negotiations and dispute settlement.

The draft framework envisages an institutional arrangement, separate from that of
GATT for trade in goods - an International Entity of parties to the Agreement, with a
Council and other organs, and an Executive Director and Staff.

International trade in services is defined to cover transactions involving cross-border
movement of service, cross-border movement of consumers, and cross-border
movement of factors of production under conditions of specificity of purpose,
discreteness of transactions and limited duration.

Subject to this definition, the draft provides that "all existing and future internationally
traded services" are to be covered.

The Framework provides for the application of most-favoured-nation treatment,
immediately and unconditionally to all Parties.

Among the principles and commitments, the Framework is to provide that:

e the policy objectives of national laws and regulations applying to trade in
services 'shall be respected'.

e full account is taken of the development situation and development needs of
Third World countries.

In particular:

e the principle of relative reciprocity 'shall' apply to negotiations and is to be
reflected in the market access commitments assumed by Third World countries
which are not expected nor will be required to make contributions that are
inconsistent with their development, trade and financial needs and shall obtain
concessions with respect to modes of delivery where they enjoy comparative
advantage.
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e individual Third World countries 'shall' have the appropriate flexibility for
opening fewer sectors or liberalizing fewer types of transactions or in
progressively extending market access in line with their development situation.

e priority is to be given to the liberalization of sectors and modes of delivery of
interest to Third World countries and to measures to facilitate effective access to
their exports.

e the measures for autonomous liberalization undertaken by the Third World
countries is to be recognized as a contribution to the corresponding negotiations
and given credit in the negotiations.

e Third World countries are to have the right to provide incentives and take other
appropriate measures to strengthen their domestic service capacity, efficiency
and competitiveness, and increase their participation in world trade and expand
their service exports.

e Third World countries may require that foreign suppliers to their services
markets undertake obligations aimed at promoting the supply capacity of the
service industries of their countries.

Reduction of the adverse effects on trade in services of all laws, regulations and
administrative guidelines is to be part of the process of providing effective market
access and in accord with the principle of progressive liberalization.

Provisions under ‘transparency’ would require publication of all relevant laws,
regulations, administrative guidelines, including those of local government bodies and
by non-governmental regulatory bodies, and international agreements on trade in
services.

Also, parties to the framework are to have the right, including as a condition of market
access, to require submission of information by all suppliers of a specific service to or
in their markets.

Parties are also to promote exchange of information regarding global activities of
service suppliers with a view among others to obtaining more information with respect
to volume, direction and composition of service trade flows.

Another provision would require all parties to adopt and enforce such laws and
regulations as may be necessary to prevent service suppliers of any origin from
engaging in unfair trade, creating market distortions, acquiring undue market
domination or otherwise obstructing competition, or frustrating the attainment of the
objectives of the framework. They are also to provide effective remedies.

The parties to the framework are also to develop international standards and disciplines
for the control of anti-competitive behaviour of service suppliers, and ‘endeavour' to
agree upon multilateral disciplines and enforcement mechanisms in respect to these
standards.
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The general exceptions to the framework include measures necessary to protect public
morals, social and cultural values, public order, safety or health, to protect national
security, and that relate to environment.

But such measures are not to be used to circumvent the objectives, principles and
disciplines of the framework nor as disguised restrictions to international trade in
Services.

The draft provides that on entry into force of the framework, ICs "shall not grant” any
new subsidy or other forms of assistance to exports of services or their suppliers, nor
increase the incidence or scope of those already in existence.

However, Third World countries 'may' subsidize or provide other forms of assistance
affecting, directly or indirectly, trade in services, "in a manner consistence with their
development needs and consistent with the objectives and principles of the
Framework".

Within three years of entry into force of the Framework, a common statistical base on
trade in services, a comprehensive nomenclature of services sectors and subsectoral
activities to which the framework applied, and criteria concerning origin of traded
services are to be developed.

Pending elaboration of the nomenclature of the service sectors and subsectors to which
the Framework applied, an illustrative list is to be provided in the annex to the
Framework.

Parties to the Framework would undertake to enter into negotiations on specific market
access commitments, and such commitments would be inscribed in individual country
schedules to form an integral part of the Framework (analogous to be individual tariff
schedules of concessions in GATT).

Such commitments may relate to sectoral coverge, mode of delivery, levels of
protection or gradual application of rules and disciplines.

Where more than one delivery of service is available as a result of negotiations, the
foreign supplier is to be free to choose his preferred mode of delivery, but subject to
conditions of entry and operation embodied in the negotiated concessions.

Subject to the conditions of market access, service exports and/or exporters of any
Party are to be accorded in the market of any other Party, in respect of all laws,
regulations and administrative practices, treatment equivalent to, or equivalent in effect
to, that given to domestic services or suppliers.

But government procurement and domestic subsidies affecting services or suppliers

may be excepted from national treatments. But ICs are to bind the levels of protection
granted through such instruments.
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Within the scope of their market access commitments, Third World countries are also
entitled to except from national treatment, export subsidies.

They could also except from national treatment obligations on foreign suppliers aimed
at developing domestic supply capacity and international competitiveness of their
suppliers. These measures could involve requirements about investments, domestic
financing of the trade balance, training, transfer of technology, export development and
promotion, improvement of access to distribution channels and information networks in
ICs.

The 'safeguard’ provisions would enable total or partial suspension of a market access
commitment on a non-discriminatory basis to address BOP problems, to avoid or
remedy unforeseen injury arising from increased supply of services resulting from
liberalization commitments.

While no compensation will be required nor retaliation authorized for safeguard
measures for BQP purposes, in cases of safeguard actions against ‘injury' either
compensation is to be provided or retaliation authorized.

Safeguard actions are to be subject to agreed multilateral procedures requiring
transparency, consultation, notification and surveillance.

On entry into force of the Framework, Parties to it 'shall' enter into multilateral
negotiations aimed at establishing a list of initial market access commitments. Such
commitments may differ depending on the development situation of individual parties.

As a first commitment to liberalization, ICs 'shall bind' their existing measures affecting
trade in services, and these are to be specified in their respective schedules.

In the course of negotiations, sectors and modes of delivery of services of interest to the
Third World countries 'shall’ be given priority.

Not later than three years after entry into force - and on the basis of work on statistics,
nomenclature and rules of origin) - the Parties are to evaluate the benefits accruing to
them from trade liberalization under and participation in the Framework.

On the basis of such evaluation they will undertake negotiations in pursuance of the
progressive liberalization commitment.

To ensure a balance of interests in specific sectors, Parties ‘'may' negotiate protocols,
open to all parties, providing for harmonization and/or mutual recognition of
regulations, standards and qualifications with respect to specified services, taking into
account the development situation of individual parties.
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There is also provision for multilaterally agreed sectoral annotations (consistent with
the objectives, principles and rules of the Framework), to interpret or better apply the
Framework to specific sectors.

There are also to be provisions, analogous to those in the General Agreement, for
modification or withdrawal of concessions in a national schedule, and for consultations
and negotiations for compensation with parties who initially negotiated the concessions
or which have a principal or substantive supplying interest.

Other provisions include those for consultations and settlement of disputes.

The Framework is to be administered by 'the Entity', consisting of all States who are
parties to the Framework, and is to perform such functions as would facilitate operation
and furtherance of the objectives of the Framework.

The Entity will have a Council, consisting of all parties to the Framework, and will
have an Executive Director and staff.

There are also provisions for cooperation with other International Organisations the UN
and its organs, UNCTAD, and those with responsibility for particular service sectors
like ITU, ICAO, GATT and other intergovernmental or subregional, regional and
interregional bodies concerned with services.

Final provisions include those requiring Parties to take domestic legislative measures to
implement the Framework and its instruments, for the UN Secretary-General to be the
depository, and provisions for ratifications and entry into force, accession,
amendments, withdrawal from the Framework and a 'non-application’ clause.

(i) African-Asian Countries Draft Services Agreement

In May 1990, a group of seven African and Asian countries (Cameroon, China, Egypt,
India, Kenya, Nigeria and Tanzania) tabled a draft legal text for an agreement on trade
in services, called "The Draft Multilateral Framework of Principles and Rules for Trade
in Services".

According to C. Raghavan's report (SUNS 8 May 1990), in the African-Asian text,
measures to promote Third World development and increase participation in world
trade and service exports of Third World countries are an integral part of the framework
of concepts, principles and rules.

The initial commitment of Third World countries would be only their signatures to the
Multilateral Framework and its chapter specifying the concepts, principles and rules,
and including the commitment to engage, as a long-term process, in negotiations for
progressive liberalization, with the first of such negotiations to begin after the entry into
force of the multilateral framework. The least developed countries will in addition
have flexibility in implementing even the initial commitment to concepts, principles
and rules of the Framework, but will benefit from extension of all concessions
exchanged.
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The latest text from the nine Africans and Asians, drawn up ‘after extensive
consultations among Third World countries, in its overall thrust has some similarities
with the earlier Latin American/Caribbean text, but is also different from it in several
areas.

For example, it is more specific in separating the basic concepts, principles and rules of
the multilateral framework and provisions for increasing the participation of Third
World countries in the services trade - all of which would apply ab initio to all traded
services and all participants - from the modalities for long-term liberalization of market
access.

"Trade in services' is defined in the new draft to include transactions covering cross-
border supply of the service, cross-border movement of consumers, crossborder
movement of factors of production under conditions of specificity of purpose,
discreteness of transactions and limited duration.

The definition specifically rules out rights of ‘permanent establishment’, ‘foreign direct
investment' or ‘international immigration’. (The proposals of the US and other ICs
would include rights of establishment or commercial presence amounting to
establishment in some form or other)

Factors of production are to be treated symmetrically in the framework and in market
access negotiations provided for under modalities for progressive liberalization.

All internationally tradable services as defined by trade in services are to be covered,
with an illustrative list of services to be listed in an annex.

The multilateral framework is in no way to affect rights and obligations under existing
international agreements in the field of services.

The chapter on the concepts, principles and rules of the multilateral framework will
come into force ab initio and bind all participants and apply to all services.

The concepts, principles and rules include provisions for transparency, progressive
liberalization, most-favoured-nation or non-discriminatory treatment, for a schedule of
concessions, for increasing the participation of Third World countries, provisions for
'safeguards' and ‘exceptions’, regulatory situation and for regulation of competition.

The modalities for progressive liberalization include provisions relating to market
access, the concept of 'national treatment' once market access has been made available
through negotiations, initial commitments, mechanics of liberalization and for sectoral
annotations, modifications and withdrawal of concessions.

Other provisions include those for institutional arrangements (through a separate

International Trade in Services Organization, rather than one part of or linked to GATT
as sought by several of the ICs), for settlement of disputes.
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Under 'transparency’, parties to the agreement are to publish, no later than entry into
force of the measure, all relevant laws, regulations, administrative guidelines as well as
international agreements governing trade in services. This obligation would extend to
local government bodies and non-governmental regulatory bodies.

There is also provision for Parties exchanging and making public information regarding
global activities of service suppliers with a view to obtain more information on volume
and direction of service trade flows.

Third World countries could impose, as a condition for market access, transparency
requirements on service suppliers relating to the specific provisions for increasing
Third World participation in world trade and exports of services.

The framework would obligate Parties to undertake, in achieving a progressively higher
level of liberalization, over the long-term to enter into negotiations aimed at reducing or
eliminating the adverse effects on trade in services of their laws, regulations and
administrative guidelines as part of the process to provide effective market access.

The process however is to respect national policy objectives and development situation
of individual parties and aim to secure overall balance of interests for all Parties.

After the entry into force of the Framework there will be further negotiations for
progressive liberalization. Progressive liberalization shall provide  ‘appropriate
flexibility' for Third World Parties for opening fewer sectors, liberalizing fewer types
of transactions or progressively extending market access in line with their development,
trade and financial needs.

The process of progressive liberalization is to be governed by:

e conformity with the developmental and technological objectives of Third World
countries, including, inter alia the role assigned to the services sector in the
national economy and the state of development of the private sector,

e future liberalization by Third World countries to depend on their ability to
translate liberalization by others into an expansion of their services exports, and

e commitments undertaken under the Framework shall not lead to further
concentration of market power in international trade in services.

e sectors of priority interest to Third World countries are to be negotiated on a
priority basis.

Any benefit, negotiated or autonomously granted, with regard to trade in services by a
Party to any country is to be extended immediately and unconditionally to all other
Parties. Parties are also required not to discriminate between foreign service suppliers
of Parties in regard to entry and operating conditions.
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All concessions negotiated and exchanged among Parties in bilateral/multilateral
negotiations are to be included in the schedule of concessions to be annexed to the
framework.

Another article specifies that increasing participation of Third World countries in world
trade and expansion of their service exports "shall be provided for by strengthening
their domestic services capacity and its efficiency and competitiveness through specific
agreed measures."”

The article also provides that Third World Parties to the framework will be able to
attach conditions in providing market access to foreign service suppliers; limitations or
requirements on type of commercial presence; minimum requirements for training and
employment associated with different stages of producing the services; surcharges and
different tax rates; local content requirement; access to technology; information
regarding global business operations; and provision of financial resources.

Since the export potential of Third World Parties depends largely on liberalization of
cross-border movement of personnel covering the entire spectrum of skills from
unskilled to semi- to high-skilled professionals, ICs 'shall liberalize' their national
regimes so as to enable Third World country firms supplying services abroad to recruit
personnel from their own domestic sources and also to permit service firms to recruit
personnel from sources economically most advantageous.

ICs are also to establish enquiry points to provide Third World exporters with
commercial information and contact points to assist such exporters with questions
relating to registration, recognition and completion of professional qualifications. 1Cs
are also to grant preferential market access to exports and/or exporters of Third World
Parties.

The obligations of ICs in this regard include prohibiting measures and practices
limiting or impeding access to information networks and distribution channels for
services, eliminating measures impeding or limiting free choice in the, acquisition of
technologies as well as those restricting access to such technologies, facilitating
training programmes for local personnel and exchange of personnel of Third World
Parties, and promoting participation of national suppliers from Third World in the r and
d activities conducted by foreign suppliers.

Under another provision Third World parties will be able to provide incentives to
strengthen their domestic and export services capacities and to take necessary measures
to secure a minimum level of domestic production.

Special consideration is also to be given to strengthening the domestic service
capacities of least developed countries and due consideration given, in the negotiation
process, to the financial constraints in Third World countries because of their foreign
debts.

40



Parties can apply 'safeguard’ measures of a temporary nature (and subject to agreed
multilateral procedures and requirements for transparency, consultation, notification
and surveillance) for balance-of-payments purposes or to avoid or remedy unforeseen
injury arising from increased supply of services resulting from liberalization
commitments.

Third World Parties could also apply safeguard measures when there is a need to
promote creation of certain service sectors, subsectors and/or activities, correct
structural problems related to technological changes and capital formation when they
have important bearing on the trade balance or to deal with adverse trade effects caused
by situations of concentration of ownership, market domination and restrictive business
practices.

Exceptions to the framework provide for measures taken by countries and necessary to
protect public morals, cultural and social values, order, safety or health, protection of
national security, relating to the environment and for the development of Third World
countries. But such exceptions are not to be used as a means of circumventing the
objectives of the Framework or as disguised restrictions on international trade in
services.

In order to implement national policy objectives, Parties are to have the right to
regulate provision of services within their territories inter alia through grant of
exclusive rights in certain sectors. This includes right to introduce new regulations
consistent with commitments under the Framework. The particular need of Third
World Parties to exercise this right is recognized. But Regulations are not to be applied
in a manner constituting arbitrary or unjustifiable discrimination between Parties.

As for regulation of competition, each Party "shall take all possible measures” to ensure
within its jurisdiction that service suppliers do not engage in unfair trade practices,
creating market distortions, acquiring undue market domination or otherwise
obstructing competition or frustrating the objectives of the Framework. But such laws
and measures are not to constitute arbitrary or unjustifiable barriers to trade.

Third World Parties will have flexibility to grant preferential standards and disciplines
for control of adverse trade effects of ‘anti-competitive private sector behaviour' and
multilateral mechanisms to enforce such standards and disciplines.

Industrial Parties are not to grant any subsidy or other form of assistance to exports of
services or to service suppliers, while Third World Parties 'may subsidize' exports of
services in a manner consistent with their development needs and consistent with the
Framework.

The modalities of progressive liberalization provide for negotiations on market access
concessions which could cover modes of delivery available to the foreign service
supplier and conditions for entry and operation to be fulfilled by the foreign supplier to
gain access to the market of an importing country. Where more than one mode of
delivery is available as a result of negotiations, the foreign service supplier is to be free
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to choose its preferred mode of delivery, subject to conditions of entry and operation in
negotiated commitments.

There are provisions for binding negotiated market access concessions. But market
access is not to be made dependent on reciprocal concessions within the same sectors.

The article on 'National Treatment' provides that such treatment 'may' be accorded once
market access is provided through negotiations, and subject to the conditions of entry
and operation. When necessary it could be different from that to national provides so
long as it is equivalent in effect.

There are also separate provisions for consultations and settlement of disputes arising
out of nullification or impairment of benefits.

The institutional arrangements provide for an International Trade in Services
Organization, with a Council consisting of all Parties as its governing body, and an
Executive-Director and Staff. The Council among other things is to make
arrangements for consultation or cooperation with the UN and its organs including
UNCTAD and specialized UN agencies with responsibility for specific service sectors
like ITU and ICAO.
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PART TWO

FORMULATING A THIRD WORLD STRATEGY AND POSITION AT THE
SERVICES NEGOTIATIONS

1. THE NEED FOR URGENT TOP-LEVEL DECISIONS

The services negotiations in Geneva will have serious and major implications for the
services sector and the overall economy of Third World countries. There is thus a need
to make critically important decisions on principles to adopt at the negotiations.

Moreover the negotiations are now proceeding at a rapid pace. By July 1990 the draft
general framework on principles and rules is scheduled to be completed. Five meetings
will be held between February to July to discuss the draft.

From reports in Geneva, it would appear that the developed countries have been able to
form a strong bloc and put forward rather unified views and negotiate in a unified
manner. Many Third World delegations are unable to effectively participate. Some of
the developing countries are vocal and technically well up on the issues, but their
number is small. However, they have put up some key principles and proposals that
broadly reflect the interests of developing countries.

In the first half of 1990, several Third World countries have been meeting and
formulating joint positions on services and other issues in the Round. An ‘informal
Third World group’ was established, which periodically meets and issues joint
statements. In April 1990, 19 Third World countries met in India to plan future
coordination. And in February and May, two separate groupings of Third World
countries tabled proposals for a services framework which would take into account
their development needs. Thus there appears to be greater collaboration at least among
several Third World countries.

For the present stage of negotiations, a draft text of elements to be negotiated on a
services framework was prepared in December 1989 (Raghavan: SUNS 2288;
20.12.89). The text was based on the Montreal mid-term accord and proposals and oral
comments of participants made subsequently. The paper contains over 160 square
brackets, indicating various alternatives and points of disagreement among participants
on what should or should not be put into the agreement. The views of both developed
and developing countries are represented in the text, especially within the square
brackets. In the next few months, this text will be referred to in the negotiations, with
the industrial countries trying to cancel out those parts of the text within square
brackets that reflect the Third World position; whilst hoping to get Third World
agreement to knock off the square brackets around parts of the text favourable to
industrial - country interests. Developing countries' delegates have to thus be vigilant
at the negotiations and coordinate among themselves to represent their interests
effectively.
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The nature of the negotiations is so serious that Third World capitals have to give
strong back-up support to their Geneva ambassadors and delegates. For Third World
countries, high-level policy decision-makers have to be involved in getting feedback
from and giving feedback to their Geneva delegation at each stage of the remaining
negotiations. Important and often complex decisions have to be made on many topics,
some of which they may not have even the data or time or full understanding yet with
which to make optimal decisions. Such is the speed with which the services
negotiations are being pushed along.

Developing countries cannot afford to be caught in a situation where it may have to
sign an agreement which may be against its basic interests. In this context, it is crucial
to remember that the impetus for the current negotiations was provided by industrial
countries seeking to open up Third World markets for their service enterprises. Their
main objective is not only to expand exports (or cross-border trade) in services, but
even more so to break down barriers to investments in services in the Third World.
They seek the right of establishment of their service companies such as banks,
insurance companies, information and communication companies and professional
firms; and on a "national treatment” basis in which foreigners are to be treated equally
as locals.

This is even going far beyond the existing GATT which, whilst dealing with goods has
till now restricted its mandate to trade and excluded "the right of establishment” or
investments. The push for the services framework must also be seen in conjunction
with the industrial countries' efforts to incorporate the other "new issues™ within the
GATT framework, i.e. trade-related investment measures (TRIMs) and trade-related
intellectual property rights (TRIPs). Under TRIMs, the developed countries are asking
for the removal of laws and regulations that control foreign investments (including
equity limitations, local content and export requirements etc.) on the ground that these
have trade-distorting effects.

The TRIMs agreement may have coverage over manufacturing and agriculture to begin
with, but the same principles are sought to be applied to services as well, as is now
clear from the services negotiations.

In view of the importance and urgency of the issues being negotiated (not only in the
case of services, but also TRIPs, TRIMs and the traditional issues like tropical
products) it is strongly suggested that Third World countries:

(i) Beef up the strength of their national negotiation team in Geneva;

(i) Provide critical support, back-up and follow-up in their capitals so that the
Geneva team is able to have clear negotiation positions. This requires much
more research and analysis back-up (by government and independent research
institutions); and high priority to be accorded to these issues by high-level
policy makers in the country;
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(iii) Coordinate negotiating policies with other developing countries, at the level of
negotiations in Geneva and at the level of policy-making at the capitals.

2. SERVICES, LIBERIALIZATION AND DEVELOPMENT IN THE THIRD
WORLD

The key issue facing the Third World in relation to the services negotiations is the
extent of liberalization that is desirable in the Context of their present stage of
development, and future prospects for further development.

Taking Malaysia as an example, we find that many sub-sectors of the Malaysian
services sector are "protected”, at least to some extent. It is also clear that without such
protection, there might not have been the same growth in the domestically-owned
services infrastructure. Outstanding examples of this are the banking sector and some
professional services. At the time of Independence, foreign banks controlled the
overwhelming share of total bank assets, deposits and business. Today the domestic
banks have the dominant share, to a large extent due to the restrictions placed on the
establishment or expansion of foreign banks. In the professional services, the
prohibition on foreign lawyers and doctors to practice in Malaysia has been responsible
for the almost total control of the legal and health sectors by Malaysian professionals.
Even in the advertising industry, the government ruling that advertisements on TV have
to portray only local models, has boosted the local-based advertising firms; in the past
many companies simply screened advertisements produced in the US or Europe for
worldwide use. In other Third World countries, there are similar restrictions on foreign
service companies, or even more stringent controls. This has enabled the growth of a
domestic services sector.

Across-the-board liberalization may thus have serious negative effects on the domestic
service producers. Liberalization of "trade™ in services may be less harmful if that only
involves the temporary presence of service providers, or the cross-border business of a
foreign firm. The benefits of Third World domestic companies having access to such
services may outweigh the cost to some local service providers. However, if
liberalisation were to include "investment” by foreign service enterprises, on terms
being demanded by some industrial countries, then there could be considerable transfer
of business from local to foreign firms. "Liberalisation" in the extreme form being
advocated by the US, for instance, would give foreign service companies and individual
providers the almost automatic right of establishment and of operating in a Third World
country on terms no less favourable than local companies and individuals. This could
for instance require a Third World country to dismantle its restrictions on entry and
expansion of foreign banks. Equity requirements whether in banking, insurance,
stockbroking, could be ruled to be illegal in relation to the services agreement. Foreign
lawyers, doctors, architects, engineers and other professionals (even academics) could
be given rights of entry and treatment equal to locals. In areas where there is now
government monopoly, foreign firms may be granted the rights of entry, establishment,
ownership and operation, and on a 'national treatment' basis.
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The implications of such a full-scale liberalisation have of course to be worked out in
detail, but even at first instance, they can be seen as potentially drastic with wide,
negative consequences. Agreement to such liberalisation would revert a developing
country back to almost a colonial-like status, where economic sovereignty would to a
large extent lie outside the nation's grasp. This is especially so if the industrial
countries manage to get their way in the TRIMs negotiations.

The source of the problem, of course, is that developing countries' services
infrastructure is still young and unable to match the TNCs in capacity, skills, resources
and marketing outreach. Equality of opportunity and operation granted to two unequal
parties will probably result in the weaker being overwhelmed by the stronger party.
Thus, full liberalisation as being advocated by industrial countries may well lead to the
larger foreign service firms overwhelming the local firms.

There can of course be some positive effects of liberalisation.  Nicolaides
(1989:100106) has for instance argued that liberalisation need not necessarily have
negative effects. While the opening up of domestic markets may put pressure on local
firms, this may not be detrimental to the economy. Imported services are likely to be
cheaper and of a higher quality. The availability of cheaper services would improve
efficiency, making exports more competitive. The balance of payments, therefore,
need not worsen. Service imports that require the presence of the foreign provider need
not necessarily raise unemployment. On the contrary, it may increase employment as
the newly-established firm would have to employ local personnel. An additional
benefit may be derived from the transfer of technology and skills. Direct investment
could be the most efficient means for transferring skills, firm-specific assets, and other
proprietary information. The skill-transferring type of investment has been described
as "trade-enhancing™ as it strengthens a country's comparative advantage and export
potential.

However the above arguments of Nicolaides have to be tested against what would
happen in practice should there be radical liberalization (as contrasted to a gradual,
selective, step-by-step type). For each argument for liberalization, there is another
against. The benefits and costs have to be carefully anticipated on a case by case (and
country by country) basis to see what the net result will be. For instance the argument
that the balance-of-payments may improve because exports will be more competitive
has to be assessed according to (i) whether the Third World country's exports will
indeed improve (e.g. will access to foreign services really improve competitiveness of
our products and if so, which ones?); (ii) whether the loss of foreign exchange due to
repatriation of profits and possible increased costs of imported inputs of the foreign
service firms will be higher or lower than the expected gain in exports. The argument
that there may be a net gain in employment also has to be tested; moreover, there is the
issue of who gains and loses employment. For example, if foreign firms use higher
automation, there may be less labour used per unit capital employed; if the market for
doctors and lawyers is fixed, then foreigners may displace locals; there may be a shift
of labour from local to foreign firms resulting in greater control of higher-calibre
resources by foreigners (with undesirable non-economic consequences as well).
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In other words, the implications of liberalization have to be studied thoroughly to
obtain a clearer view of costs and benefits, including economic, social and political
(and even cultural, especially in such areas as media, education and communications).
Indeed it can be argued that the onus of proof lies in the proliberalization advocates
since a radical liberalization policy (as being pushed in the Geneva negotiations) could,
if adopted, result in the upsetting of the applecart that now exists in the Third World.
Given that most Third World countries still have inadequate data and understanding of
their services situation, it would be against their interests to agree to the kind of
liberalization being proposed by industrial countries.

We therefore suggest that the Third World adopt the stand that it would consider
gradual, step-by-step and selective liberalization of the services sector in relation to the
world economy. This policy would be guided by the objective not of liberalization per
se (as a good in itself) since it is not proven or not obvious that liberalization in itself is
necessarily positive for Third World countries. The policy is guided by the aims of
satisfying the Third World's development needs and upgrading its services
infrastructure. It must also be guided (and if necessary, constrained or balanced) by
other factors such as: (a) the need to develop a strong domestically-owned services
sector; (b) social-political objectives such as increasing local ownership and control
over the economy of society (c) national security and interests which may require local
control over key sectors like communications, transport, utilities or even banking; (d)
the need to develop local-owned capacity in new services such as information and
research; (e) cultural objectives which would want to build up a healthy national
culture, and thus require local control in media, entertainment, education, research, etc.

As Third World countries' locally-owned services enterprises upgrade in terms of
expertise, productivity, quality and marketing, there would be a better case for
liberalising in terms of opening their local market to foreign firms. This has to be
assessed and carried out through time on a sector-by-sector basis. As each sector or
industry "graduates™ from the rank of infant to adolescent to adult, then liberalization
can be considered and allowed gradually, in a step-by-step fashion. The process may
take a fairly long period. But this is surely justified. Third World countries and
economies are still young, compared to the industrial nations. They should be given
time to "catch up", and not be pushed into "free competition" when they are still far
from equal in capacity.

This is not to suggest that the Third World should be complacent about the present state
of its services sector. Whilst they should take a defensive posture regarding external
liberalization (vis-a-vis foreign services), they should also take effective steps to make
the domestic service enterprises more dynamic and more efficient, providing higher
quality services at competitive prices. The external pressures pushing the Third World
to open up should be used as a challenge to their local service providers to improve and
upgrade their operations. In this regard, domestic liberalization can be taken as a
separate issue from external liberalization, although the two issues are of course inter-
related. They can have a policy of liberalization within their countries whilst resisting
over-rapid and excessive liberalization to outside forces. This is not necessarily
contradictory. Indeed, if internal liberalization can strengthen domestically-owned
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service enterprises, this would make them more able to withstand foreign competition,
and thus enable external liberalization to take place accordingly.

On the issue of internal liberalization, a basic point should again be made: the objective
is not liberalization per se but only as a means towards a more efficient and socially
just economy. Thus the issue is what type and what pace of liberalisation, rather than
liberalization as a self-evident operational principle in all cases. In this connection, one
basic aim of liberalization should be to engender more competition so as to prevent the
sluggishness and lack of accountability that comes with monopoly control or with
cartelisation. For instance, banks should freely compete without the industry fixing
interest rates. However, liberalization does not mean "deregulation” as such. The
question rather is "what types of regulations to have, and what types not to have.” It is
obvious that in many service sectors, more government supervision, control and
regulation is required to prevent unethical and unhealthy practices. This includes
banking, insurance, the stock exchange, cooperatives, housing, even the legal
profession. More regulations enabling more effective supervision by the authorities to
eliminate fraudulent behaviour may be called for. Regulations may also be needed to
prevent collusion and monopolistic practices by companies. On the other hand,
regulations that invite cartelisation (e.g. requiring all banks to limit deposit rates to a
half-percent point interest above leading banks) or which hinders healthy development
or expansion should be curbed as much as possible. However, one has also to be aware
that the economic aspects that favour deregulation may also be balanced by other
aspects (such as equity).

In sectors where there are already 'protectionist’ measures that favour local firms, like
in public-sector operations such as postal and telecommunications services, it would
probably be very disadvantageous to national interests to subject them to full external
liberalization. In some areas regulations may be required, at least for purposes of
checking malpractices.

It is thus suggested that "liberalization” be considered separately as external and
internal liberalization; and also that it be seen as a possible (but not a necessary)
mechanism to attain development goals, and not as a self-evident objective in itself.
Moreover even internal liberalization (to engender competition) may go hand-in-hand
with greater regulation and state control to check malpractices.

3. SUGGESTED THIRD WORLD NEGOTIATION POSITIONS

In the light of the above discussion, it is vital that the Third World contributes to the
services negotiations in Geneva effectively; to firstly (as a defensive move) prevent the
inclusion in the framework of principles that go against interests of Third World
countries; and secondly (if possible) to move for the inclusion of provisions that favour
the development of the national services sector in line with socioeconomic and
developmental goals. In this section, we put forward recommendations for principles
and positions that Third World countries can adopt in the negotiations.
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(a) Delink Services from other GATT Areas in Negotiations

A basic preliminary point should be made, that the services negotiations should not be
linked to the GATT negotiations in other areas. In other words, Third World countries
should not take a position of offering concessions against their interests in services, in
the hope that the industrial countries will give them concessions in other areas such as
tropical products or tariffs. From reports of the Geneva negotiations, this might
constitute "wishful thinking™ with the likely result that the concessions they give will
result in damage to their national interests; whilst the concessions promised to them
may not materialise or may be eventually much less than expected. Moreover, the
concessions being offered to developing countries are actually obligations that
industrial countries are supposed to follow (but have not done so) and not concessions
as such.

(b) Services should not be incorporated Into GATT

Third World countries should coordinate among themselves to avoid GATT being
appointed as the implementing and operational agency of the General Agreement on
Trade in Services (GATS). The US in its formal paper has already suggested that the
GATT be the secretariat of GATS and the GATT Director-General be the depository of
GATS. The danger for the Third World of such a move is that if both services and
goods wore to fall under the GATT framework, then it would be easy to get Third
World countries to follow the services provisions, for failure to do so would subject the
country to retaliatory trade sanctions not only in services but also in goods. This is the
strategic reason why the US is insisting on getting GATT to be the seat of GATS, for
this is the way to put real bite" into GATS. Developing countries do not have
significant services exports. Thus if GATS were to be separate from GATT, then a
threat to retaliate against the service exports of a developing country that fails to honour
its commitments would not carry much weight. But if GATS were to be tied to GATT,
then the developing country might face the much larger threat of retaliation against its
exports of products (as well as services) should it fail to follow the services provisions.
For instance, if a Third World country were to be found violating one of the services
provisions, it could face trade retaliation in respect of its major export products. It
would thus be advantageous to have GATS as a separate entity not linked to GATT, so
that trade in services can be dealt with in itself. This would be advantageous to Third
World countries that are not dependent on services exports and thus would not have to
face a crippling retaliation threat.

(¢) ‘Investment’ should be excluded from "Trade in Services'

Third World countries should insist that a definition of ‘trade in services' be clearly
agreed to before a framework is accepted. In this respect, the framework should only
cover 'trade in services' and matters relating to foreign direct investment should be
excluded.

Thus the rights of foreign investors, the right of permanent establishment of service
enterprises, and the right of entry of 'senior foreign managerial personnel’, should not
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be included in the framework. Thus the framework should explicitly state that only
trade in services is included but investment, permanent establishment and immigration
is excluded. Countries could define 'trade in services' as cross-border movement of
persons, capital, information or goods which (i) should be for the specific purpose of
providing or receiving a service and (ii) is of a temporary nature (i.e. only for the time
necessary to provide or receive the service). This would be in line with the Indian,
Brazilian, UNCTAD and South Commission positions, and also lately with the position
of the two Third World groupings.

The rationale for this position is clear. Inclusion of investment and immigration,
coupled with a 'national treatment' clause, would render the Third World unable to
protect its domestic service sector from foreign enterprises which would have rights of
entry, establishment and operation on no less than equal terms with locals. Most of the
Third World's service sectors (if not all) are not ready for such full liberalisation, and
local service providers would be overwhelmed. Strategically, therefore, the principle of
including only trade and excluding investment and immigration is extremely crucial.

(d) Avoid 'National Treatment’ provision

The industrial countries want 'national treatment' for their service companies, which
means foreign suppliers and firms must be treated equally as local ones. Third World
countries should try to prevent this provision as it would otherwise end the current
advantages local firms may enjoy. Since developing countries generally have weaker
capacity than the industrial countries, most are unable to make use of reciprocity in
granting national treatment (e.g. their banks even if given national treatment in Japan
will be unable to compete with Japanese banks). On the other hand, 'national treatment'
coupled with the 'right of establishment' or ‘commercial presence’ would (if accepted in
the framework) eliminate protection for Third World countries' domestic service firms.

(e) Promote "Relative Reciprocity' Principle

Third World countries should put forward the principle of 'relative reciprocity’ which
recognises that there cannot be equal treatment among unequal partners. This is the
position of Mexico. Equal reciprocity would be insufficient for the Third World whose
service enterprises cannot compete on equal terms in the developed countries. 'Relative
reciprocity’ would allow concessions for the Third World in recognising their weaker
position.  Thus, developing countries would not be required to follow certain
provisions, for instance, they would be allowed policy measures aimed at strengthening
local capacity; or foreign suppliers of some services would have access to the local
market on condition this improves local efficiency.

(F) Advocate the ‘development principle’ and 'national objectives'
The Punta del Este mandate specifically mentions liberalization in the context of
‘development of the developing countries’. This principle, which is now being avoided

by some industrial countries, has to be advocated in all areas and aspects of the
framework. Thus provisions for liberalization should be balanced by the principle that
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they be subject to the condition that they (a) take into account the development needs of
developing countries; (b) not be inconsistent with the development of domestic-owned
services capacity; (c) take into account the national economic and social objectives.

The 'development principle' could make liberalization conditional upon implementation
of measures aimed at removing disparities in capacity between foreign and local firms
in developing countries. It could enable protection of local firms based on the infant
industry argument. Certain policies or regulations of developing countries should not
be considered barriers to trade in services should their purpose be to promote
development.

The Third World could adopt the Indian position that Third World countries reserve the
right to give preferential treatment to domestic service providers and to subject foreign
service suppliers to conditions of entry and treatment. These could include different tax
treatment, surcharges levied on foreign firms, limiting the number of foreign firms,
reservation of market share, incentives to domestic firms and requiring foreign firms to
transfer technology.

(9) Advocate Increasing Third World Participation in World Services Trade

In line with (f), developing countries should advocate measures in the framework that
increase the Third World's share of the world services market. They should support the
Indian position that Third World countries be allowed to require foreign suppliers to
transfer technology and know-how as a condition of market access and require them to
build up export-earning capacity of the domestic sector. They should be allowed to
provide incentives to local firms and secure access to distribution channels and
information networks. Other points under this category made by other developing
countries could also be included.

(h) Safeguards and Exceptions

Third World countries should advocate that safeguards should be provided for them to
withdraw or modify their concessions, to enable correction of balance-of-payments
deficits. There should also be clauses enabling countries to be exempted from certain
transactions or sectors on grounds of national security, cultural values, public health,
environmental protection, public morals or special socioeconomic policies.

(i) Transparency

Third World countries should advocate that under the transparency requirement, there
should be prompt publication of laws and regulations relating to trade in services, but
not including investment or immigration. Countries should not be required to receive
comments from others before enactment or enforcement of such laws.

Moreover, Third World countries should advocate that ‘transparency' be required not

only of government regulations but also of private enterprises involved in the services
trade (as advocated by Brazil). This would especially apply to TNCs which control a
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large share of services trade and whose business practices could have distorting effects
on trade.

(J) Restrictive Business Practices (RBPS)

Third World countries could also advocate that the services framework include
provisions that recognise the role of RBPs in impeding free trade in services, and
encourage measures to curb and reduce such RBPS. Laws that prohibit or control such
RBPs should not be considered 'barriers to trade'. Service enterprises should also be
subject to the transparency requirement so that their RBPs can be identified.

4. CONCLUSIONS

The above are some of the more critical principles that we propose the Third World to
advocate in the negotiations for the services framework. Now that the negotiation is
proceeding using a draft prepared by the GNS, developing countries' officials should
coordinate to negotiate that (i) principles and provisions harmful to their interests be
removed; (ii) principles beneficial to the developing countries be retained. It is
important for developing countries' authorities in their capitals to study the official
GNS text carefully and draw up policy principles, based on which their respective
delegation in Geneva can negotiate. The involvement of independent researchers and
knowledgeable individuals in other countries may also be useful in providing expertise
and experience. Needless to say, there needs to be much more follow-up research into
the whole area of services: the domestic structures, the costs and benefits of
liberalisation, the negotiation strategy and principles, etc.
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